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REPORT. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW-YORK. 

The  Commissioners  on  Practice  akd  Pleadings  have  the 
honor  to  submit  herewith,  their  complete  Report  of  a  Code  of 
Criminal  Procedure. 

In  presenting  the  result  of  this  portion  .)f  their  labors,  the  Com- 
missioners deem  it  n<jt  inappropriate  to  refer  to  an  objectic!!,  which 
has  been  taken  to  their  consideration  of  the  subject  embr-iced  in  this 
report.  It  seems  to  Iwtve  been  supposed  by  some,  tliat  the  regula- 
tion of  the  modes  of  procedure  in  the  civil  courts,  was  alone  within 
the  scope  of  their  duties.  A  recurrence  to  the  constitutional  pro- 
vision under  which  they  were  appointed,  furnishes,  however, 
an  abundant  answer  to  this  objection.  That  instrument  declares, 
that  it  sliall  be  tlie  duty  of  the  Commissioners  "  to  revise,  reform, 
simplify  and  abridge  the  rule5  and  practice,  pleadings,  forms  and 
proceedings  of  the  courts  of  record  of  tliis  state,  and  to  report 
thereon  to  the  legislature,  sul>ject  to  their  adoption  and  modifica- 
tion, from  time  to  time."  The  same  language  is  also  used  in  the 
act  under  which  tliey  were  originally  appointed,  as  well  as  in  that 
passed  at  the  last  session,  extending  the  Commission.  The  term, 
"courts  of  record,"  clearly  embraces  the  tr)bun?ds  ip.  wluch 
criminal,  as  weU  as  civil  justice  i&  -fidminiscered. 'B^Usfed;.  as 
it  is,  in  the  constitution,  as  a  term  of  descrij>ti<)jif,  it  (knnprehends 
the  courts  of  oyer  and  terminer  and  sessions^ 'and*  the  mayor's  and 
lecorders'  courts  possessing>Miiminal  jurisdiction,  and  plainly  impo- 
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ses  upon  the  Commissioners  the  duty  of  revising,  simplifying  ancf 
abridging  the  pleadings  and  practice  in  those  courts ;  and  as  a  ne- 
cessai'y  cx)nsequence,  that  of  adapting  tlie  proceedings  of  other 
judicial  and  administrative  officers,  to  such  reforms  in  the  practice 
as  fall  more  literally  within  their  expressly  prescribed  powers. 

• 

In  their  report  of  a  code  of  criminal  procedure,  presented  at  the 
last  session,  the  Commissioners  took  occasion  to  say,  th.it  they  had 
weighed  with  great  caution  every  view  w-hicli  had  suggested  itself 
to  their  minds,  as  well  in  respect  to  the  principles  upon  which  they 
should  proceed,  as  to  the  details,  even  the  minutest,  bj  which  those 
principles  could  be  successfully  carried  into  practice.  It  w  as,  how- 
ever, with  them,  a  matter  of  n^grct,  tliat  owing  to  the  pressure  of 
time,  by  reason  of  the  approaching  expiration  of  the  Commission, 
they  were  unable  to  present  all  the  subjects  which  tliat  code  should 
have  included,  or  to  accompany  their  report  with  such  explana- 
tions as  might  lighten  the  lalx)rsof  the  legislature  in  considering  it. 

In  the  code  which  accompanies  this  report,  they  have  obviated 
these  difficulties,  and  while  they  have  in  no  resj)ect  departed  from 
the  principles  of  that  formerly  reported,  they  have  compre- 
hended the  subjects  which  were  then  omitted,  and  have  embodit»d 
in  the  code  now  presented,  ample  exjJanations  of  the  principles 
and  details  which  it  contains.  It  is  now,  so  far  as  the  Commission- 
ers have  been  able  to  make  it,  an  entire  body  of  criminal  procedure, 
and  in  their  judgment,  will  prove,  if  it  should  be  adopted,  a  conve- 
nient substitute  for  the  present  regulations,  whether  existing  at 
common  law  or  by  statute,  in  respect  to  the  subjects  to  wliich  it  re- 
lates.    It  is  unnecessary  in  this  report,  to  make  paiticular  refer- 

enc^j:cltl\i^.tartlte^riil{}J14s  or  to  the  details  embraced  in  the  pro- 
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posed  c64e..  ^liC)^VOI'l>e  Ibund  explained  in  the  provisions  them- 
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selves,  andrmjlifa:note$by  wliich  they  are  accompanied.    A  brief 

refereuGf  ,;l|Q\^^€9r>tp:  t5e  general  plan  of  tlie  code,  is  perhaps  not 
•  •••    •••*•••••• 

improper. 


OODS  OF  CRIMINAL  PROCEDUBE. 

It  is  divided  into  seven  parts;  the  first  of  which  relates  to  courts 
having  original  jurisdiction  of  criminal  actions.  In  this  part,  are 
embraced  the  same  provisions  which  are  included  in  the  code  of 
<5ivil  procedure,  respecting  the  organization  and  jurisdiction  of  the 
tjourts  of  original  criminal  jurisdiction.  That  code,  being  designed, 
among  other  things,  to  embrace  the  functions  of  all  the  judicial 
tribunals  of  the  State,  necessarily  includes  those  which  relate  to  the 
•criminal  courts.  Their  repetition  in  this  code  is  required,  in  order 
to  make  it  a  complete  guide  to  criminal  procedure,  and  to  dispense 
"with  an  unnecessary  reference  from  the  one  to  the  other;  while,  by 
the  brevity  of  the  provisions  themselves,  the  code  is  not  inconve- 
niently extended. 


The  second  part  relates  to  tlie  prevention  of  public  offences  ;- 
subject  whicli,  with  but  few  exceptions,  has  been  left  unregulated 
by  statute,  and  in  regard  to  wjiich,  the  Commissioners  deem  a  sys- 
tem of  practical  regulation  of  the  rights  and  duties  of  the  private 
citizen,  as  well  as  of  tlie  public  officer,  both  convenient  and  neces- 
sary. 

The  third  part  relates  to  judicial  proceedings,  for  the  removal  of 
public  officers  by  impeachment  or  otherwise.  In  this  respect,  also, 
the  code  supplies,  what  the  Ci)mmissioners  deem,  an  important 
defect  in  the  existing  statutory  regulations.  This  part  is  confined 
to  the  removal  of  judicial  officers  and  their  clerks,  and  provides  a 
uniform  practice  in  this  respect,  for  the  want  of  which  great  em- 
barrassments have  been  experienced,  especially  in  the  proceedings 
lor  the  removal  of  justices  of  inferior  courts. 

m 
The  fourth  part  relates  to  theprooeeiUngs  in  criminal  actions  pro- 
secuted by  indictment,  and  comprehends  the  local  jurisdiction  of 
public  offences— the  time  of  cx)mmenciiig  criminal  actions — the  infor- 
mation and  the  proceedings  thereon  to  the  commitment,  inclusive^ 
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the  proceedings  after  commitment  and  before  indictment, — the  In- 
dictment,— the  proceedings  on  the  indictment  before  trial, — the 
trial, — the  proceedings  after  trial,  and  before  judgment, — the  judg- 
ment and  execution,  and  appeals ;  and  embracers  also,  under  the  head 
of  miscellaneous  proceedings, — bail, — compelling  the  attendance  of 
witnesses,— examination  of  witnesses,  conditionally, — examination 
of  witnesses  on  commission, — inquiry  into  the  insanity  of  the  defen- 
dant, before  trial,  or  after  conviction, — comj>romising  certain  pub- 
lic offences,  by  leave  of  the  court, — dismissal  of  the  action,  before  or 
after  indictment,  for  want  of  prosecution,  or  otherwise, — remitting 
the  punishment  in  certain  cases — proceedings  against  corporations, — 
entitling  aflBldavits, — errors  and  mistakes,  in  pleadings  and  other 
proceedings, — disposal  of  property  stolen  or  eml)ezzled, — and  re- 
prieves, commutations  and  pardons. 

The  fifth  part  relates  to  proceedings  in  the  police  courts,  which 
are  substituted  in  place  of  the  present  courts  of  special  sessions. 

The  sixth  part  relates  to  special  proceedings  of  a  criminal  nature, 
and  embraces  coroners  inquests,  and  the  duties  of  coroners, — ^search 
warrants, — the  outlawry  of  j^ersons  convicted  of  treason, — ^i)rocced- 
ings  against  fugitives  from  justice, — ^proceedings  respecting  persons 
held  to  labor  or  service,  in  a  state  or  territory  of  the  United  States, 
and  escaping  into  this  state, — proceedings  respecting  bastards,— 
proceedings  respecting  vagrants, — proceedings  resi>ecting  disorderly 
persons,— proceedings  respecting  the  support  of  poor  persons, — 
proceedings  respecting  masters,  apprentices  and  servants, — crim- 
inal statistics, — and  miscellaneous  provisions. 

The  seventh  part  relates  to  costsin  criminal  actions,  and  in  i>ro- 
ceedings  of  a  criminal  nature. 

To  these  are  added  an  appendix,  containing  brief  forms  of  in- 
dictments, in  conformity  with  the  provisions  of  this  code. 
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From  ihis  enumeration  of  the  subjects  embraced  in  the  code,  it 
win  be  perceived  that  it  is  co-extensive  with  the  whole  range  of, 
csriminal  practice.  There  is  no  branch  of  judicial  procedure,  which 
by  the  common  concession  of  the  people  of  this  state,  demands  at 
the  hands  of  the  legislature,  a  more  searching  and  thorough  ex- 
amination, or  a  more  complete  and  effectual  reform,  than  the  prin- 
ciples and  details  of  criminal  practice.  Depending,  as  society  does, 
for  its  safety,  on  the  one  hand,  upon  the  most  rigorous  enforcement 
of  the  law  for  the  pre vention  and  punishment  of  crime,  and  on  the 
other,  for  a  just  protection  to  the  life  and  liberty  of  the  citizen,  it 
will  readily  be  perceived,  that  the  task  of  adjusting  the  legislation 
of  the  state  so  as  to  effectuate  the  one  object  without  undue  preju- 
dice to  the  other,  is  one  of  no  easy  accomplishment.  It  will  there- 
fore not  be  attributed  to  a  false  profession  of  diffidence  on  the  part 
of  the  Commissioners,  to  say,  that  while  they  have  approached  the 
performance  of  tliis  dutj^,  with  a  determination,  so  far  as  they  were 
able,  to  attain  both  these  objects,  they  have  at  the  same  time  real- 
izad  the  delicacy  and  difficulty  of  the  work.  In  the  discharge  of 
that  duty  they  have  not  been  unmindful,  on  the  one  hand,  that 
the  rights  of  the  citizen,  in  proceedings  of  a  criminal  nature,  should 
be  most  thorougldy  protected,  while  on  the  other  they  have  not 
fotgotten,  that  the  interests  of  public  justice  should  be  paramount 
to  the  observance  of  the  useless  forms  and  unmeaning  technicali- 
ties, by  which  it  has  been  so  often  eluded. 

In  this  code,  the  Commissioners  have  departed  from  the  plan  of 
the  execution  of  their  duties,  as  contained  in  their  report  of  a 
code  of  civil  procedure.  In  that  report,  they  do  not  deem  it 
DfiCtesary  to  go  further  into  the  details  of  the  practical  steps  re- 
quired in  the  conduct  of  a  cause,  than  is  essential  to  the  successful 
carrying  out  of  the  principles  which  they  propose.  The  rules  there 
prescribed,  are  mainly  designed  for  the  government  of  courts  of 
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civil  JTU'lsdictioiij  embracing  a  body  of  intelligence  and  learning 
upon  which  the  Commissioners  feel  a  safe  reliance  may  be  placed, 
not  merely  for  a  faithful  execution  of  the  law,  but  for  an  intelligent 
and  discriminating  application  of  its  provisions.  They  are  design- 
ed also  for  that  class  of  the  profession,  whose  practice  in  those 
courts  and  whose  experience  of  the  rules  governing  legal  procedure, 
afford,  as  the  Commissioners  believe,  a  just  assurance  that  minute- 
ness of  detail  would  rather  tend  to  confuse  than  to  aid  them  in  the 
application  of  principles,  which  they  hope  are  expressed  with  suflBi- 
cient  clearness,  and  which,  if  that  hope  be  well  founded,  can  be 
readily  and  beneficially  reduced  to  practice.  Upon  that  confidence 
they  are  willing  to  rely,  so  far  as  the  code  of  civil  procedure  is  con- 
cerned ;  not  doubting  that  when  its  provisions  have  become  more 
flunillar  by  practice,  and  its  defects,  not  peculiar  to  this  more  than 
to  any  other  human  undertaking,  shall  have  been  remedied  either 
by  legislation  or  by  benign  judicial  construction,  it  will  be  found  to 
result  in  great  benefit  to  the  people,  and  in  a  still  liigher  degree  of 
moral  elevation  to  the  legal  profession. 

In  the  code  of  criminal  procedure,  however*,  a  more  detailed  sys- 
ten  of  regulation  is  indispensable.  In  the  rules  which  it  prescribes, 
should  be  found  a  guide  to  the  citizen,  in  the  performance  of  the 
duties  which  are  cast  upon  him  for  the  preservation  of  public  or- 
der,— to  the  unprofessional  magistrate,  in  the  exercise  of  a  difficult 
and  delicate  discretion, — and  to  the  executive  officers  of  the  law, 
in  the  pcrformonce  '  of  duties  designed  for  its  due  enforcement 
without  an  unnecessary  or  oppressive  encroachment  upon  tlie 
rights  of  the  citizen.  This  guide,  in  which  the  existing  statutes 
are  greatly  deficient,  and  much  of  which  is  now  furnished  by  sub- 
tle and  almost  inaccessible  rules  of  the  common  law,  tlie  Commis- 
sioners have  felt  bound  to  supply,  by  provisions  which,  though  mi- 
nute are  not  unnecessary,  and  which  shall  distinctly  and  plainly 
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place  before  all,  not  merely  the  duties  they  may  be  called  upon  to 
perform,  but  the  manner  in  which  they  are  to  be  performed.  The 
provisions  referred  to,  constitute  no  inconsiderable  ix)rtion  of  the 
code ;  and  in  their  arrangement  as  well  as  their  style,  the  study 
has  been  to  make  them  as  plain  and  simple  as  possible.  Where 
warrants  have  been  prescribed  or  undertakings  of  bail  required  or 
allowed,  their  form  has  in  every  instance  been  given.  In  short  the 
object  has  been  to  make  the  code  a  body  of  practical  directions, 
intelligible  in  their  character,  with  the  addition  of  the  proper  means 
effectually  to  carry  them  out. 

In  submitting  the  result  of  their  labors  to  the  legislature,  the  Com- 
missioners will  not  pretend  to  assert,  that  it  is  free  from  omissions 
and  defects ;  for  no  human  work  can  be  without  them.  They  have 
spared  no  effort  to  render  it  perfect,  and  in  return,  they  ask  for  it 
the  candid  consideration  of  tlie  legislature  and  the  people. 

All  wliich  is  respectfully  submitted. 

ARPHAXED  LOOMIS, 
DAVID  GRAHAM, 
DAVID  DUDLEY  FIELD. 
Jllbany^  December  31,  1849. 
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AN  ACT 

To  Establish  a  Code  of  Criminal  Procedure. 

The  People  of  the  State  of  New-York ,  represented  in  Senate 
and  Assemhly^  do  enact  as  follows : 

PRELIMINARY  PROVISIONS. 

SscTioir  1.  Title  of  the  code. 

2.  DiFisions  of  the  code, 

3.  Definition  of  a  public  offence. 

4.  Division  of  public  offences. 

5.  Definition  of  a  felony. 

6.  Definition  of  a  misdemeanor. 

7.  No  person  panishable,  bat  on  legal  conFiction. 

8.  Public  offences,  how  prosecuted. 

9.  Criminal  action  defined. 

10.  Parties  to  a  criminal  action. 

11.  The  party  prosecuted  known  as  defendant. 

12.  Rights  of  defendant,  in  a  criminal  action. 

13.  Second  prosecution  for  the  same  offence,  prohibited. 

14.  No  person  to  be  a  witness  against  himself^  in  a  criminal  action^  or  to 

be  unnecessarily  restrained. 

15.  No  person  to  be  convicted,  but  upon  verdict  or  judgment. 

§  1.  This  act  shall  be  known  as  the  code  of  criminal 

PROCEDURE  OF  THE  STATE  OF  NEW- YORK. 

§  2.  This  code  is  divided  into  seven  parts. 
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The  first  relates  to  the  courts  having  original  juris- 
diction of  criminal  actions. 

The  second  relates  to  the  prevention  of  public  of- 
fences. 

The  third  relates  to  judicial  proceedings,  for  the  re- 
moval of  public  officers  by  impeachment  or  otherwise. 

The  fourth  relates  to  the  proceedings  in  criminal  ac- 
tions prosecuted  by  indictment. 

The  fifth  relates  to  proceedings  in  the  police  courts. 

The  sixth  relates  to  special  proceedings  of  a  criminal 
nature. 

The  seventh  relates  to  costs  in  criminal  actions,  and 
in  proceedings  of  a  criminal  nature. 

§  3.  A  crime  or  public  offence  is  an  act  or  omission 
forbidden  by  law,  and  to  which  is  annexed,  upon  con- 
viction, either  of  the  following  punishments : 

1.  Death: 

2.  Imprisonment: 

3.  Fine: 

4.  Removal  from  office :  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust  or  profit  under  this  state. 

This  section  embraces  the  definition  of  a  public  offence,  in 
accordance  with  that  given  by  Mr.  Livingston,  Crim.  Code, 
p.  375,  art.  75,  except  that  it  is  adapted  to  the  punishments 
prescribed  by  the  statutes  of  this  state.  It  includes  also, 
under  the  head  of  crimes  or  public  offences,  all  violations 
of  public  law,  whether  punishable  by  death,  imprisonment  or 
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fine,  or  by  removal  from  oi&ce,  coupled  with  a  disqualifica- 
tion to  hold  or  enjoy  any  office  of  honory  trust  or  profit,  un- 
der this  state. 

§4.  Public  offencets  are  divided  into, 

1.  Felonies:  and, 

2.  Misdemeanors. 

This  is  in  conformity  with  the  existing  law. 

§5.  A  felony  is  a  public  offence,  punishable  with 
4eath,  or  which  is,  or  in  the  discretion  of  the  court  may 
be,  punishable  by  imprisonment  in  a  state  prison. 

The  definition  here  given  is  more  comprehensive  than  that 
given  by  the  Revised  Statutes.  The  provision  there  is  : 
**  The  term  *  felony,'  when  used  in  this  act,  or  in  any  other 
statute,  shall  be  construed  to  mean  an  offence  for  which  the 
offender,  on  conviction,  shall  be  liable  by  law  to  be  punished 
by  death  or  by  imprisonment  in  a  state  prison.''  2  A.  S, 
3d  sd^  789,  sec.  33. 

R  was  held  by  the  supreme  court,  in  Ward  v.  The  Ptopte^ 
3  Hill^  293,  and  by  the  court  of  errors,  in  the  same  case, 
6  Hill^  144,  that  under  this  provision,  statute  felonies  alone 
were  defined,  and  that  offences  which  were  felonies  at  com* 
mon  law,  (as  for  example,  petit  larceny,]  still  remained  so, 
though  not  punishable  by  imprisonment  in  a  state  prison; 
though  it  was  admitted  that  the  legislature  did  not  intend  such 
a  distinction.  The  proposed  provision  obviates  the  distinction, 
and  establishes  a  rule  applicable  to  all  crimes,  whether  at 
common  law  or  by  statute. 

§  6.  Every  other  public  offence  is  a  misdemeanor. 

This  section  carries  out  the  rule  prescribed  in  the  last. 

S  7.  No  person  can  be  punished  for  a  public  offence, 
except  upon  legal  conviction  in  a  court  having  jurisdic- 
tion thereof. 
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Declaratory  of  the  common  law,  and  conformable  in  sub- 
stance, to  chap.  2,  sec.  1,  of  the  penal  code  reported  for 
Massachusetts,  in  1844. 

§  8.  Every  public  offence  must  be  prosecuted  by  in- 
dictment, except, 

1.  Where  proceedings  are  had  for  the  removal  of  a 
civil  officer  of  the  state,  on  an  impeachment  by  the  as- 
sembly, for  wilful  or  corrupt  misconduct  in  office : 

2.  Where  proceedings  are  had  for  the  removal  of  jus- 
tices of  the  peace,  p  lice  justices,  and  justices  of  jus- 
tices' courts,  and  their  clerks: 

3.  Offences  arising  in  the  militia,  when  in  actual  ser- 
vice ;  and  in  the  land  and  naval  forces  in  time  of  war,, 
or  which  this  state  may  keep  with  the  consent  of  con- 
gress, in  time  of  peace : 

4.  Petit  larceny,  not  charged  as  a  second  offence : 

5*  Assault  and  battery,  not  charged  to  have  beea 
committed  riotously,  or  upon  a  public  officer  in  the  ex- 
ecution of  his  duties : 

6.  Poisoning,  killing,  maiming,  wounding,  or  cruelly 
beating  an  animal : 

7.  Racing  animals,  within  one  mile  of  the  place  where 
a  court  is  held : 

8.  Committing  a  wilful  trespass,  or  severing  any  pro- 
duce or  article  from  the  freehold,  not  amounting  ta 
grand  larceny: 
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9.  Selling  poisonous  substances,  not  labelled  as  re- 
•quired  by  slatute : 

10.  Maliciously  removing,  altering,  defacing,  or  cut- 
ting down  monuments  or  marked  trees : 

11.  Maliciously  breaking,  destroying  or  removing 
mile  stones,  mile -boards  or  guide-boards,  or  altering  an 
inscription  thereon : 

The  constitution,  art.  1,  sec.  6,  provides  that  ^^no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  (except  in  cases  t)f  impeachment,  ffnd  in  cases  of  the 
militia,  when  in  actual  service;  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  state  may  keep,  with  the  consent 
of  congress,  in  time  of  peace;  and  in  cases  of  petit  larcenj, 
under  the  regulation  of  the  legislature,)  unless  on  presentment 
or  indictment,  of  a  grand  jury." 

Under  a  similar  provision  in  the  constitution  of  1821, 
«r/.  7,  sec.  7,  the  legislature  gave  jurisdiction  to  the  courts 
of  special  sessions,  which  proceeded  without  indictment,  of 
the  cases  mentioned  in  this  section  from  subdivision  4  to 
subdivision  11,  both  inclusive.     2  R.  S.,  3d  €(2.  798,  sec.  1. 

The  cases  excepted  in  the  first  subdivision  are  those  which, 
hj  the  constitution,  art.  6,  sec.  1,  are  punishable  by  im- 
peachment. Those  in  the  second  subdivision,  are  included  in 
that  part  of  the  constitution  which  provides  that  justices  of 
the  peace  and  judges  or  justices  of  inferior  courts  not  of  re- 
cord, and  their  clerks,  may  be  removed  after  due  notice,  and 
an  opportunity  of  being  heard  in  their  defence,  by  such  coun- 
ty* city  or  state  courts,  as  may  be  prescribed  by  law,  for 
causes  to  be  assigned  in  the  order  of  removal."  Art,  6, 
sec.  17.  In  this  subdivision,  the  tenns  used  are  "justices  of 
the  peace,  police  justices  and  justices  of  justices' courts," 
This  difference  in  pLrasenlogy  is  in  accordance  with  section 
12  of  the  code  of  civil  procedure,  by  which  all  the  courts  of 
justice  of  this  state,  are  declared  to  be  "  courts  of  record,  ex- 
cept that  justices'  and  police  courts  are  deemed  inferior  f:ourts 
not  of  record,  within  the  section  of  the  constitution,"  just  re- 
ferred to  ;  and  with  section  16,  of  this  code,  by  which,  in 
reference  to  the  enumeration  of  the  courts  of  original  criminal 
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jurisdiction,  the    same  declaration  is  noade   respectrng    the 
police  courts.     See  p.  11. 

The  cases  in  the  third  subdivision^  are  excepted  in  the  pro- 
visioD  of  the  constitution  first  quoted. 

§  9.  The  proceeding,  by  which  a  party  charged  with 
a  public  offence  is  accused  and  brought  to  trial  and 
punishment,  is  known  as  a  criminal  action. 

§  10.  A  criminal  action  is  prosecuted  in  the  name  of 
the  people  of  the  state  of  New- York  as  a  party,  against 
the  party  charged  with  the  offence. 

§  11.  The  party  prosecuted  in  a  criminal  action,  i» 
designated  in  this  code,  as  the  defendant. 

The  last  three  sections  treat  the  proceedings  fm  the  trial 
and  punishment  of  public  ofTences,  as  a  criminal  action.  In 
doing  so  they  follow  the  definition  in  tlie  Code  of  Civil  Pro- 
cedure :  '*  §  5.  An  action  is  an  ordinary  proceeding  in  a 
court  of  justice,  by  which  one  party  prosecutes  another  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offence.'^ 
"§  7.  Actions  arc  of  two  kinds  :  1.  Civil,  and  2,  Crimin- 
al." '^  §  9.  A  criminal  action  is  prosecuted  by  the  state  as 
a  party,  against  a  person  charged  with  a  public  offence,  for 
the  punishment  thereof 

These  definitions  are  in  accordance  with  the  authority  of 
the  most  approved  elementary  writers. 

§  12.  In  a  criminal  action,  the  defendant  is  entitled,- 

1.  To  a  speedy  and  public  trial : 

2.  To  be  allowed  counsel,  as  in  civil  actions  j  or  he 
may  appear  and  defend  in  person  and  with  counsel ;  and^ 

3.  To  produce  witnesses  in  his  behalf,  and  to  be 
confronted  with  the  witnesses  against  him  in  the  pre- 


CRIMINAL  PBOCEDURK.  T 

sence  of  the  court ;  except  that  where  the  charge  has 
been  preliminarily  examined  before  a  magistrate,  and 
the  testimony  reduced  by  him  to  the  form  of  a  deposi- 
tion, in  the  presence  of  the  defendant,  who  has,  either 
in  person  or  by  counsel,  cross-examined,  or  had  an  op- 
portunity to  cross-examine  the  witness ;  or  where  the 
testimony  of  a  witness  on  the  part  of  the  people,  who 
is  unable  to  give  security  for  his  appearance,  has  been 
taken  conditionally,  according  to  sections  218  and  219, 
the  deposition  of  the  witness  may  be  read,  upon  its 
being  satisfactorily  shown  to  the  court  that  he  is  dead 
or  insane,  or  cannot,  with  due  diligence  be  found  in  the 
state. 

The  first  subdivision  of  this  section  is  taken  from  the  bill 
of  rights.     1  A.  S.^  2d  ed.  95.  sec.  14. 

The  second  subdivision   is  taken   from  the  constitution, 
nf/.  1.  sec,  6. 

In  respect  to  the  third  subdivision,  the  Commissioners  have 
found  in  the  existing  practice,  some  regulations,  resulting  from 
considerations  of  public  policy,  which  have  conflicted  with 
the  full  and  absolute  enjoyment  of  the  privileges  guaranteed 
to  the  defendant  by  the  bill  of  rights.  They  refer  especially 
to  the  legislation  applicable  to  the  city  of  New- York,  per- 
mitting the  examination  of  a  witness  out  of  court,  where,  by 
reason  of  his  being  a  non-resident  of  the  state,  his  absence 
at  the  time  of  the  trial  might  lead  to  the  impunity  of  the  de- 
fendant. LaiDS  of  1844,  p.  476,  sec,  1 1.  The  provision  in 
question  was  adopted,  mainly  with  reference  to  a  class  of  cases, 
where  persons  from  other  states  were  the  victims  of  fraud  or 
inpositions  in  that  city,  indictable  as  public  offences ;  and 
provided  for  the  examination  of  a  witness  upon  notice  to  the 
defendant,  and  an  opportunity  to  cross-examine,  and  for  the 
introduction  of  the  testimony  thus  taken,  as  evidence  upon 
the  trial.  This,  at  present,  constitutes  the  only  exception  to 
the  rule  as  prescribed  by  the  bill  of  rights,  that  the  defend- 
ant must  be  confronted  with  the  witnesses  against  him  ; — a 
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a  rule,  which,  before  the  local  enactment  just  referred  to,  was 
underijtood  to  mean,  that  the  testimony  of  all  the  witnesses  on 
the  part  of  the  prosecution  should  be  given  in  open  court. 

The  Commissisoners  are  not  insensible  of  the  danger  of 
multiplying  the  exceptions  to  this  rule  ;  and  while  they  fully 
appreciate  the  in  portance  to  the  defendant,  of  being  tried 
upon  testimony,  of  the  credibility  of  which  the  jury  are  ena- 
bled to  judge,  not  merely  from  the  facts  stated  by  the  wit- 
ness, but  from  his  manner  of  testifying,  (which  constitutes  so 
important  an  element  in  the  right  of  trial  by  jury,)  they  are 
at  the  same  time  well  convinced  that  the  interests  of  public 
justice  should  be  guarded  against  a  contingency,  calculated 
to  protect  the  guilty  from  the  merited  punishment  of  crime. 
For  this  purpose,  they  dtem  a  relaxation  of  the  rule  that  the 
defendant  should  in  all  cases  be  confronted  with  the  witnesses 
against  him,  in  the  presence  of  the  court,  proper  and  neces* 
sary  in  two  classes  of  case. 

The  first  is,  where  a  witness, — who  has  been  examined 
before  a  committing  magistrate,  and  whose  testimony  has 
been  taken  in  the  presence  of  the  defendant,  and  upon  an  op- 
portunity afforded  him,  of  cross-examining  the  witness,— is, 
at  the  time  of  the  trial,  dead  or  insane,  or  cannot  be  found 
within  the  state.  The  second  is,  where  a  witness  on  the  part 
of  the  prosecution,  who  is  unable  to  give  security  for  his 
appearance,  to  testify,  has  been  conditionally  examined  in 
the  presence  of,  or  upon  notice  to  the  defendant,  with  an  oppor- 
tunity to  cross-examine  him. 

The  justice  of  these  exceptions  to  the  general  rule,  the 
Commissioners,  after  a  careful  consideration,  have  not  felt 
at  liberty  to  doubt.  In  both  cases,  the  opportunity  for  a 
cross  examination  is  afforded  to  the  defendant; — an  op- 
portunity of  which  he  will  not  fail  to  avail  himself,  when  the 
law  informs  him  that  he  fails  to  do  so  at  the  peril  of  losing 
the  benefit  of  a  cross-examination  on  the  trial ;  and  in  both, 
he  is  protected  against  the  use  of  such  U  stimony,  except 
whera  a  contingency  has  happened,  by  which,  according  to 
every  principle  of  justice,  the  rights  of  the  public  should  not 
be  prejudiced. 

These  remarks  are  more  especially  applicable,  to  the  case  of 
a  witness  who  is  unable  to  give  security  for  his  appearance 
at  the  trial.  It  is  one  of  the  first  principles  of  the  law,  that 
no  man  should  be  imprisoned  but  for  a  crime.  This  principle 
has  been  carried  out  by  the  legislature,  in  reference  to  the 
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unfortunate  debtor;  and   the  only  case  to  be  found  upon  the 
statute  book,  in  which  it  has  been  deemed  proper  to  modify, 
if  not   entirely  to  contravene  it,  is  that  of  a  witness  who  is 
unable  to  give  such  security  as  a  magistrate  may  prescribe, 
for  his  appearance  upon  the  trial  of  a   criminal  action.     Of 
the  hardship  to  which  this  provision  has  given  rise,  it  is  per- 
haps unnecessary  for  the  Commissioners  to  speak.     Practical 
illustrations  of  that  hardship  might  be  multiplied,  almost  with- 
out number.     Cases  might  be  cited,  where  an  individual,  who 
has  accidentally  become  the  witness  or  the  victim  of  a  crime^ 
has  been  incarcerated  for  months  together,  while  the  defendant 
was  at  large  on  bail  ;  and  if  it  were  necessary,  instances  could 
be  referred  to,  where  the  witness  was  thus  incarcerated,  while 
the  defendant  was  virtually  entirely  discharged,  by  means  of 
the  system  of  giving  worthless  bail,  of  which  such  frequent 
end  well  founded  complaints  have  been  made.    An  abuse  like 
this, — subversive  as  it  is,  of  the  first  right  of  the  citizen, — to 
be  protected  in  the  enjoyment  of  his  liberty,  where  he  has  not 
by  his  own  act,  forfeited  it  to  the  law, — is  in  the  judgment 
of  the  Commissioners,  one  which  ought  to  be  no  longer  per- 
mitted to  exist,  and  which  demands  from  the  legislature  the 
application  of  a  prompt  and  speedy  corrective.     That  it  can 
be  so  applied,  without  prejudice  to  the  just  rights  of  the  defend- 
ant, would  seem  hardly  to  admit  of  doubt;  and  guarded  as  it 
is,  by  the  provisions  of  sections  218  and  219,  by  affording  to 
the   defendant   an   opportunity  for  a   cross-examination,  the 
Commissioners  feel  clear  in  recommending  its  adoption. 

\  13.  No  person  can  be  subjected  to  a  second  prosecu- 
tion for  a  public  offence,  for  which  he  has  once  been 
prosecuted  and  duly  convicted  or  acquitted. 

This  section  is  founded  upon  the  provision  of  the  con- 
stitution, whii  h  declares,  that  "  no  person  shall  be  subject 
to  be  twice  put  in  jeopardy  for  the  same  offence.*'  ^rt.  1, 
sec,  6.  It  is  declaratory  of  th<»  principle,  about  which  a 
difference  of  judicial  opinion  has  existed  in  several  of  the 
states,  but  which  was  set  at  rest  in  this  state  in  the  case  of 
The  People  v.  Goodmn,  18  Johns.  200  —  203,  that  neither 
the  discharge  of  a  jury  without  a  verdict,  nor  any  thing  but 
a  legal  acquittal,  or  conviction,  is  a  bar  to  a  second  prosecu- 
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tion,  or  to  another  trial  for  the  same  offence,  nor  is  in  any 
sense  within  the  constitutional  protection. 

§  14.  No  person  can  be  compelled,  in  a  criminal  ac- 
tion, to  be  a  witness  against  himself  j  nor  can  a  person 
charged  with  a  public  offence,  be  subjected  before  con- 
viction, to  any  more  restraint  than  is  necessary  for  his 
detention  to  answer  the  charge, 

The  first  clause  is  conformable  to  the  constitution,  art.  1, 
se:,  6. 

The  second  is  declaratory  of  the  common  law,  which  re- 
cognizes the  detention  of  a  prisoner  as  only  justifiable  to  en* 
force  his  attendance  at  the  trial,  and  not  as  a  punishment. 

§  15.  No  person  can  be  convicted  of  a  public  offence, 
where  he  is  entitled  to  a  trial  by  jury,  unless  by  the 
verdict  of  a  jury  accepted  and  recorded  by  the  court,  or 
upon  a  plea  of  guilty,  or  upon  judgment  against  him 
on  a  demurrer  to  the  indictment  in  the  case  mentioned 
in  section  349. 

This  section  is  in  accordance  with  the  existing  law,  and 
with  the  practice  prescribed  by  the  code,  defining  the  only 
modes  in  which  the  defendant  can  be  legally  convicted.  The 
phraseology  of  the  section  is  substantially  taken  from  the  re- 
port of  the  Massachusetts  Commisssoners,  cA.  2,  sec,  4. 
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PA«T  I. 


OF  THE  COURTS  HAVING  ORIGINAL  JURISDICTION  IN 

CRIMINAL  ACTIONS. 

TITLE  I*    Off  tile  courts  of  orlglaal  crtntMU  fHrls^ictioii, 

ill  general. 
II.    Of  the  conrt  for  t    e  trial  of  impeacliBieiitt. 
III.    Of  tlie  conrtff  of  oyer  and  ternUuer. 
IT.    Of  tiie  conrtH  of  sensionii. 

T.    Of  the  city  conrfn. 
TI.    Of  file  police  court<i. 

TITLE  1. 

OF  THE  COURTS  OF  ORIGINAL  CRIMINAL  JURISDICTION,  IN  GENERAL. 
Section  16.    The  courts  of  original  criminal  jnrisdiction. 

§  16.  The  foUowing  are  the  courts  of  justice  in  this 
state,  having  original  jurisdiction  of  criminal  actions: 

1.  The  court  for  the  trial  of  impeachments : 

2.  The  courts  of  oyer  and  terminer : 

3.  The  courts  of  sessions: 

4.  The  city  courts : 

5.  The  police  courts. 

They  are  courts  of  record ;  except  that  the  police 
courts  are  deemed  inferior  courts  not  of  record,  within 
the  section  of  the  constitution  providing  for  the  removal 
of  justices  of  the  peace,  and  judges  or  justices  of  inferior 
courts  not  of  record,  and  their  clerks,  by  such  county, 
city,  or  state  courts  as  may  be  prescribed  by  law ;  but 
fiir  no  other  purpose. 
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This  section  contains  an  enumeration  of  the  existing  courts 
of  criminal  jurisdiction,  except  that  the  police  courts  are 
substituted  for  the  courts  of  special  sessions  with  substan- 
tially the  same  powers.  The  distinction  between  courts  of 
record,  and  not  of  record,  is  abrogated,  for  the  reasons  stated 
in  the  note  to  section  20  of  the  Code  of  Civ  il  Procedure. 


TITLE  II. 

OF  THE  COURT  FOR  THE  TRUL  OF  IBfPEACHMENTS. 

SxcTiON  17.  Itf  juriidlctioii. 

18.  Members  of  the  eonrt. 

19.  Presiding  Judge. 

20.  Clerk  and  officers. 

21.  Time  of  holding  the  court. 

22.  Oath  to  members  of  the  court. 

23.  Compensation  of  members  and  officers  of  the  court. 

§  17.  The  court  for  the  trial  of  impeachments  has 

power  to  try  impeachments,  when  presented  by  the 
assembly,  of  all  civil  officers  of  the  state,  except  justi- 
ces of  the  peace,  justices  of  justices'  courts,  police 
justices,  and  their  clerks,  for  wilful  and  corrupt  mis- 
conduct in  office. 

The  new  constitution,  art.  6,  sec.  1,  is  silent  as  to  the 
cases  in  which  the  assembly  may  impeach,  conferring  the 
power  of  impeachment  upon  that  body  in  general  terms. 
The  constitution  of  1821,  art.  5,  sec.  2,  defined  this  power 
by  applying  it  to  "  mal  and  corrupt  conduct  in  office,"  which 
is  substantially  the  same  as  in  the  constitution  of  1777,  sec. 
33.  As  the  power  referred  to  in  the  present  constitution  is 
the  same  as  that  foimerly  existing,  it  seems  useful  to  embody 
it  in  the  above  provision.  The  words  "  wilful  and  corrupt 
misconduct  in  office,"  convey  the  same  idea,  in  what  the 
Commissioners  deem  a  preferable  form  of  expression. 

§  18.  The  court  is  composed  of  the  president  of  the 
senate,  the  senators  or  a  majority  of  them,  and  the 
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judges  of  the  court  of  appeals  or  a  majority  of  them- 
But  on  the  trial  of  an  impeachment  against  the  govern-- 
or,  the  lieutenant-governor  cannot  act  as  a  member 
of  the  court. 

Taken  from  the  constitution,  afL  6,  sec.  1. 

5  19.  The  president  of  the  senate,  or  in  case  of  his 
impeachment,  death  or  absence,  the  chief  judge  of  the 
court  of  appeals,  or  in  the  absence  of  both,  such  other 
member  as  the  court  may  elect,  is  the  presiding  judge 
of  the  court- 

§  20.  The  clerk  and  officers  of  the  senate  are  the 
clerk  and  officers  of  the  court  for  the  trial  of  impeach- 
ments. 

§  21.  There  are  no  stated  terms  of  this  court ;  but 
upon  the  delivery  of  an  impeachment  from  the  assem« 
Ujr,  the  president  of  the  senate  must  cause  the  court 
to  be  summoned  to  meet  at  the  capitol  in  the  city  of 
Albany,  on  a  day  not  less  than  thirty  nor  more  than 
sixty  days  from  the  day  of  the  delivery  of  the  articles 
of  impeachment. 

Same  as  the  judiciary  act,  Laws  of  1847,  p.  319,  sec.  1. 

\  22.  At  the. time  and  place  appointed,  and  before  the 
court  proceeds  to  act  on  the  impeachment,  the  clerk 
must  administer  to  the  presiding  judge,  and  the  presi- 
ding judge  to  each  of  the  members  of  the  court  then 
present,  an  oath  or  affirmation  truly  and  impartially  to 
hear,  try  and  determine  the  impeachment;  and  no 
member  of  the  court  can  act  or  vote  upon  the  impeach* 
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menty  or  any  question  arising  thereon,  without  having 
taken  this  oath  or  affirmation. 

Substantially  the  same  as  2  R.  S.y  3d  ed.  224;  except 
that  the  word  *'  impeachment"  on  the  6th  line,  has  been 
substituted  instead  of  the  words  '^  the  charge  in  question/'  in 
conformity  with  the  difference  of  phraseology  in  this  respect, 
between  the  constitution  of  1821,  art.  5,  sec.  2,  and  the 
present,  art.  6,  sec.  1. 

§  23.  When  the  court  is  held  during  the  recess  of  the 
legislature,  the  president  of  the  senate,  the  senators, 
and  the  clerk  and  officers,  of  the  court,  are  entitled  to 
the  same  compensation  for  their  attendance  thereon, 
and  for  travelling  to  and  from  the  place  where  it  is 

held,  as  is  allowed  them  at  a  meeting  of  the  senate. 

Taken  from  2  B.  S.,  3d  ed.  224,  sec.  13,  except  that  it 
includes  the  president  of  the  senate  and  senators. 

TITLE  III. 

OF  THE  COURTS  OF  OYER  AND  TERMINER. 

Section  24.  Court  of  oyer  and  terminer  in  each  county. 

25-27.  Its  jurisdiction. 

28,  29.  By  whom  held. 

90.  When  and  where  held,  and  duration  thereof. 

§  24.  There  is  in  each  of  the  counties  of  this  state, 
(except,  that  for  this  purpose,  Fulton  and  Hamilton  are 
deemed  one  county,)  a  court,  denominated  the  court  of 
oyer  and  terminer,  with  the  jurisdiction  conferred  by 
the  next  three  sections,  and  no  other.  But  nothing 
contained  in  this  section  affects  its  jurisdiction  in 
actions  or  proceedings  now  pending  therein. 
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§  25.  The  court  of  oyer  and  terminer  has  jurisdiction, 

1.  To  inquire,  by  the  intervention  of  a  grand  jury, 
(^  all  public  offences  committed  or  triable  in  the  county: 

3.  To  try  and  determine  any  indictment  found  there- 
in, or  which  may  hare  been  found  at  the  court  of  ses- 
ttons  of  the  county,  or  at  a  city  court  therein,  for 
an  offence  punishable  with  death : 

3.  To  try  and  determine  any  indictment  which  may 
have  been  found  at  any  of  the  courts  mentioned  in  the 
second  sub-division  of  this  section,  for  an  offence  not 
punishable  with  death,  and  which  may  be  sent  or  re- 
moved to  the  court  of  oyer  and  terminer,  if  in  the 
opinion  of  that  court  it  be  proper  to  be  tried  therein : 

4.  To  send  any  indictment  found  therein  for  an  of- 
fence not  punishable  with  death,  or  to  send  back  any 
indictment  which  may  have  been  sent  or  removed  to 
that  court,  to  the  court  of  sessions  of  the  county,  or  a 
city  court  therein,  when  in  the  opinion  of  the  court  of 
oyer  and  terminer,  the  same  should  not  be  tried  in  that 
court: 

5.  To  inquire  into  the  cause  of  the  detention  of  per- 
sons imprisoned  in  the  jail  of  the  county,  and  make  an 
order  for  their  re-commitment  or  discharge,  or  otherwise, 

according  to  law ; 

6.  To  exercise  the  powers  conferred  upon  it  by  other 
pTOTisions  of  this  code. 

Substantially  the  same  as  2  R.  5.,  3d  ed.,  270,  271,  sec. 
35,  36,  37. 
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§  26.  In  addition  to  the  jurisdiction  conferred  by  the 
last  section,  jurisdiction  was  transferred  to  the  courts 
of  oyer  and  terminer  in  their  respective  counties,  on 
the  first  Monday  of  July,  1847,  of  all  indictments  and 
proceedings  then  pending  in  the  late  courts  of  oyer  and 
terminer ;  and  also  of  all  indictments  and  proceedings 
then  pending  in  the  late  courts  of  general  sessions  of 
the  peace,  except  in  the  city  of  New- York,  and  except 
in  cases  of  which  the  courts  of  sessions  may  take  cog- 
nizance, as  provided  in  section  32. 

Conformable  to  the  Constitution,  art  14,  sec.  5. 

§27.  Jurisdiction  was  likewise  transferred  to  this 
court  in  the  county  of  Monroe,  on  the  thirtieth  day  of 
April,  1849,  of  all  criminal  actions  and  proceedings 
then  pending  in  the  late  mayor's  court  of  the  city  of 
Rochester,  and  of  all  proceedings  incident  to  judgments 
rendered  in  that  court  in  those  actions  and  proceedings, 
on  or  before  that  day. 

Taken  from  the  act  to  abolish  the  mayor's  court  of  the  city 
of  Rochester;  Laws- of  1849,  p.  435,  sec.  6. 

§  28.  This  court,  (except  in  the  city  and  county  of 
New-York,)  must  be  held  by  a  judge  of  the  supreme 
court  as  the  presiding  judge,  together  with  the  county 
judge,  and  two  justices  of  the  sessions,  designated  as  pre- 
scribed by  other  statutes.  If  the  justices  of  the  sessions, 
or  either  of  them,  be  absent  at  a  term  of  the  court  of  oyer 
and  terminer,  or  the  office  of  those  justices  or  either  of 
them  be  vacant,  the  county  judge  may  supply  the 
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vacancy  or  deficiency,  for  the  term,  by  designating  the 
requisite  number  to  form  the  court,  from  the  justices 
of  the  peace  of  the  county. 

The  first  part  of  this  section  is  taken  from  the  section  of 
the  constitution,  which  provides  that  any  one  of  the  judges 
of  the  snpreme  court  may  preside  in  courts  of  oyer  and  ter- 
nimer  in  any  county.  Co.st  art.  6,  sec.  6.  That  part  of 
it  which  relates  to  the  county  judge  and  two  justices  of  the 
sessions,  is  substantially  the  same  as  the  provision  of  the  ju- 
diciary act.    Laws  of  1847,  p.  331,  sec.  40. 

* 

§  29.  In  the  city  and  county  of  New- York,  the  court 
of  oyer  and  terminer  must  be  held  by  a  judge  of  the 
the  supreme  court  as  the  presiding  judge,  together  with 
two  of  the  aldermen  of  the  city  of  New- York,  desig- 
nated as  the  common  council  may  by  ordinance  pre- 
scribe. 

By  the  existing  statutes,  as  they  have  been  construed  by 
the  court  of  errors,  the  court  of  oyer  and  terminer  in  the  city 
and  county  of  New- York  may  be  held  by  one  or  more  of  the 
judc^es  of  the  supreme  court,  or  by  either  of  the  three  judges 
of  the  court  ot  common  pleas  of  that  city  and   county,  to- 
gether  with  the  mayor,  recorder  and   aldermen   of  that  city, 
or  with  any  two  ot  them.    2  R.  5.,  3d  ed.j  270,  sec.  34, 
s}ihd.  1;  The  People  v.  White,  24  Wend.   543-545.    Upon 
this  provision,  a  very  embarrassing  question  arose  in  the  case 
just  cited.    One  of  the  judges  of  the  court  of  common  pleas 
had  sat  conjointly  with  a  circuit  judge  and  with  two  of  the 
aldermen,  and  upon  this  state   of  facts,  the  chancellor  ex- 
pressed  his   opinion   that  the   court  was  illegally  constitut- 
ed, and   voted  for    the    reversal    of  a   judgment    of    con- 
viction in   a  capital  case.     "  The   effect   of  this  last   pro- 
vision,"  says,  he,  ^  was   to   authorise  one  or  more  of  the 
justices  of  the  supreme  court,  or  one  or  more  of  the  circuit 
judges,  to  sit  in   the  court   of  oyer  and   terminer,  with   the 
mayor,  recorder  and  aldermen,  or  any  two  of  them;  but  ex- 
cluding from  the  court  when  thus  organized,  the   first  judge 
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of  the  court  of  common  picas,  who  is  only  authorised  fo 
preside  in  or  be  present  in  the  court  of  oyer  and  terminer  as 
a  judge  thereof,  when  a  justice  of  the  supreme  court  or  a  cir- 
cuit judge  does  not  constitute  one  of  the  members  of  the 
court.  This  is  the  only  intelligible  construction  which  I 
have  been  able  to  put  upon  the  language  of  the  statute;  and 
as  the  second  associate  judge  of  the  common  pleas  has  no 
other  powers  in  relation  to  the  court  of  oyer  and  terminer, 
than  such  as  were  vested  in  the  first  judge,  it  follows  of  course, 
that  the  court  which  commenced  the  trial  in  this  case  was  not 
legally  organized;  as  it  appears  by  the  record  that  it  was  held 
before  two  persons  who  were  not  authorised  to  hold  it  con^ 
jointly.  This  is  unqnestionally  an  objection  more  of  form 
than  of  substance,  as  it  is  not  probable  that  the  rights  of  the 
prisoner  were  really  prejudiced  thereby;  though  the  decision 
of  the  court  upon  any  question  of  law  that  arose,  might  have 
been  been  left  undecided,  if  the  court  were  equally  divided  in 
opinion.  In  a  case  involving  the  life  of  a  fel'ow  being,  I 
do  not  feel  myself  authorised  to  disregard  the  legal  objection 
to  the  organization  of  the  court  before  which  he  was  tried. 
I  must,  therefore,  vote  for  a  reversal  of  the  judgment,  so  that 
the  prisoner  may  have  another  trial  for  his  life  before  a  tri- 
bunal properly  constituted  for  that  purpose." 

No  distinct  resolution  having  been  adopted  by  the  court 
upon  this  question,  it  is  of  course  uncertain  whether  or 
not  the  views  taken  by  the  chancellor  were  sustained  by  th« 
majority  of  the  court.  To  obviate  a  similar  embarrassment, 
it  seems  proper  to  declare,  by  what  officers,  in  conjunction 
with  a  judge  of  the  supreme  court,  the  court  of  oyer  and  ter- 
miner may  be  held  in  the  city  and  county  of  New- York.  In 
practice,  it  was  invaiiably  held,  under  the  old  constitution, 
by  a  circuit  judge  with  two  of  the  aldermen;  and  under  the 
present  constitution,  it  is  uniformly  held  by  a  judge  of  the  su- 
preme court  with  two  of  those  officers.  The  judges  of  the 
common  pleas  are  also  omitted  as  presding  judges  of  the 
court,  in  conformity  with  what  appears  to  be  the  meaning  of 
the  constitutional  provision  that  any  one  of  the  judges  of  the 
supreme  court  may  preside  in  the  courts  of  oyer  and  termin- 
er in  any  county.     Const,  art.  6,  sec.  6. 

§  30.  The  court  of  oyer  and  terminer  must  be  held 
at  the  same  place  and  commenced  on  the  same  day 


CRIMINAL  PROCEDUHE.  19 

with  the  circuit  in  the  county ;  and  must  be  continued 
fts  long  as  the  public  interests  require,  whether  the  cir- 
cuit remain  in  session  or  not. 


TITLE  IV. 

OF  THE   COURTS   OF   SESSIONS. 

CMinzi,  I.    The  courts  of  sesiiong^  in  gejieral. 

IL    The  courts  of  sessions,  other  than  in  city  and  county  of  New-Tork. 
HI.    The  court  of  sessions  of  the  city  of  New-York. 

CHAPTER  I. 

THE  COURTS  OF   SESSIONS,   IN   GENERAL* 
Section  31.    Court  of  sessions  in  each  county. 

^31.  There  is  in  each  of  the  counties  of  this  state,  a 
court,  denominated  a  court  of  sessions,  with  the  juris- 
diction conferred  by  the  next  two  chapters,  and  no 
other ;  but  nothing  contained  in  this  section  affects  its 
jurisdiction  in  actions  or  proceedings  now  pending 
therein. 

CHAPTER  n. 

IHE  COURTS   OF   SESSIONS,   OTHER  THAN   IN  THE  CITT  AND  COUNTY   OF 

NEW-YORK. 

SxcnoK329  33.    Their  jurisdiction. 

34.  Indictments  for  offences  punishable  with  death,  to  be  sent  to  byer 

and  terminer. 

35.  Other  indictments  may  be  sent  to  oyer  and  terminer. 

36.  fiy  whom  held. 

37.  When  and  where  held,  and  their  duration. 

§  32.  The  courts  of  sessions  embraced  in  this  chapter 
iiave  jurisdiction, 
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1.  To  inquire,  by  the  intervention  of  a  grand  jxnjr 
of  all  public  offences  committed  or  triable  in  the 
county : 

2.  To  try  and  determine  indictments  found  therein^ 
or  sent  thereto  by  the  court  of  oyer  and  terminer  of 
the  county,  for  public  offences  not  punishable  with 
death : 

3.  To  remove  justices  of  the  peace,  police  justices, 
and  justices  of  justices'  courts,  in  their  respective  coun- 
ties, and  their  clerks,  after  due  notice  and  an  oppor- 
tunity of  being  heard  in  their  defence,  for  causes  to  be 
stated  in  the  order  of  removal : 

4.  To  hear  and  determine  appeals  from  orders  of  jus- 
tices of  the  peace,  under  the  provisions  of  this  code,, 
respecting  the  support  of  bastards: 

6.  To  examine  into  the  circumstances  of  persons 
committed  to  prison  as  parents  of  bastards,  and  to  dis- 
charge them  in  the  cases  provided  by  this  code : 

6.  To  hear  and  determine  complaints  under  the  pro- 
visions of  this  code,  respecting  masters,  apprentices^ 
and  servants : 

7.  To  review  the  convictions  of  disorderly  persons 
actually  imprisoned,  and  to  execute  the  powers  con- 
ferred and  duties  imposed  by  this  code,  in  relation  to 
those  persons: 

8.  To  continue  or  discharge  the  recognizances,  un- 
dertakings and  bonds  of  persons  bound  to  keep  the 
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peace  or  to  be  of  good  behavior,  or  both ;  and  to  inquire 
into  and  determine  the  complaints  on  which  they  were 
founded : 

9.  To  compel  relatives  of  poor  persons  and  commit- 
tees of  the  estates  of  lunatics,  to  support  such  persons 
and  lunatics,  in  the  cases  and  manner  prescribed  by 
this  code : 

10.  To  exercise  the  powers  conferred  by  this  code,  in 
relation  to  the  estates  of  persons  absconding  and  leav- 
ing their  families  chargeable  to  the  public : 

11.  To  exercise  the  powers  conferred  upon  them  by 
t)ther  provisions  of  this  code. 

The  courts  which  have  been  heretofore  known  as  courts 
of  general  session^  (but  which  are  denominated  in  the  code, 
courts  of  sessions^  in  conformity  with  the  constitution, 
which  uniformly  designates  them  by  that  name,)  are  retained 
with  substantially  the  same  powers  as  at  present,  except  in 
one  important  particular.  As  they  at  present  exist,  the  juria- 
(liction  of  these  courts  is  confined  to  cases  not  punishable  with 
death  or  imprisonment  in  a  state  prison  for  life  ;  or  in  other 
words,  where  the  utmost  punishment  prescribed  by  law  is 
imprisonment  for  ten  years  ;  2  it.  5.  3d  ed.  374,  sec.  5,  subd. 
2;  except  that  in  the  city  of  New- York,  the  juris Jiction  of 
the  court  of  sessions  extends  to  all  except  capital  cases.  The 
reason  of  this  difference  is,  that  when  it  had  its  origin,  the 
only  one  of  these  courts,  in  which  the  presiding  judge  was 
rpquiretl  to  he  a  member  of  the  legal  profession,  was  that  in 
the  city  of  New- York  ;  while  in'  the  other  counties,  he  need 
not,  and  very  frequently  did  not,  possess  this  qualification. 
It  was,  therefore,  deemed  wise  by  the  legislature,  to  provide 
that  in  cases  requiring  a  high  degree  of  punishment,  the  de- 
fendant should  not  be  subjected  to  a  trial,  except  where  the 
presiding  judge  was  a  judge  of  the  supreme  court  or  a  cir- 
cuit judge.  It  is  unnecessary  to  discuss  the  soundness  of  the 
ground  on  which  this   distinction  rested;  but  assuming  it  to 
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have  been  just,  a  sufficient  reason  is  found  against  its  furtbef 
continuance,  in  the  fact  that  the  responsibility  of  the  selec- 
tion of  competent  judges  his  been,  under  our  present  constitU" 
tion,  assumed  by  the  people.  If  we  may  judge  by  the  past, 
there  is  but  little  ground  of  apprehension  for  the  future,  that 
this  high  responsibility  will  be  lightly  regarded,  or  carelcs2»ly 
or  indiscreetly  exercised .  The  selection  of  the  present  county 
judges  has  resulted  in  placing  upon  the  bench  of  the  court 
of  sessions,  in  every  county,  men  of  ability  and  integrity, 
amply  fitting  them  for  the  discharge  of  the  duty  which  will 
be  thrown  upon  them  by  the  change  referred  to;  and  it  is  not 
to  be  doubted,  that  when  their  powers  are  increased,  at  least 
an  equal  degree  of  discrimination  will  be  exercised  in  their 
selection. 

Secondary  to  this  argument, — for  the  Commissioners  admit 
that  it  is  not  of  primary  importance, — is  the  necessity  which 
exists,  for  relieving  the  judges  of  the  supreme  court  from  duties 
which  can  be  as  conveniently  and  sa&ly  performed  by  the 
county  judges  as  by  them.  The  legislaturci  need  not  be  in* 
formed,  that  this  necessity  has  arisen  from  the  great  pressure 
of  business  in  the  supreme  court  in  some  of  the  judicial  dis- 
tricts. As  a  consequence  of  its  existence,^  the  duty  seems  to 
be  imperative,  to  devolve,  at  least  in  those  districts,  the  por- 
tion of  their  duties  connected  with  the  courts  of  oyer  and  ter- 
miner, upon  the  courts  of  sessions  ;  and  thus  leave  the  judges 
of  the  supreme  court  to  the  performance  of  that  portion 
which  demands  their  whole  time  and  efforts,  and  which  can- 
not constitutionally  be  performed  by  others^ 

An  additional  consideration,  not  without  its  weight  in  this 
connection,  is  that  the  jurisdiction  of  the  courts  of  sessions 
will  thus  be  rendered  uniform  throughout  the  state.  In  the 
city  of  New- York,  the  jurisdiction  proposed,  now  exists  in  the 
court  of  sessions;  and  while  it  is  not  to  be  denied  that  some 
exceptions  to  the  structure  of  the  courts  throughout  the  state^ 
as  well  as  in  the  modes  of  procedure,  must  exist  in  re- 
feience  to  that  city,  the  Commissioners  submit  that  it  is  not 
proper  to  multiply  those  exce;.tions  beyond  the  peculiar  exi- 
gencies by  which  they  are  demanded. 

The  jurisdiction  of  this  court  is  also  extended  by  the  third 
subdivision,  to  the  removal  of  justices  of  the  peace,  &c. 
Under  the  constitution  of  1821,  justices  of  the  peace,  and  the 
special  justices  and  assistant  justices  in  the  city  of  New- 
York,  and  their  clerks,  were  removeable  by  the  county  courts. 
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for  causes  particularly  assigned,  after  notice  of  the  charges 
against  them,   and  an  opportunity  df  being  heard  in  their 
defence.     Const,  of  1821,  arL  i^sec.  7 — 14.     At  that  time 
the  county  courts  were  composed  of  a  multiplicity  of  judges; 
but  upon  their  abrogation  by  the  new  constitution,  new  county 
courts  were  created  with  but  a  single  judge,  called  a  county 
judge;  except  that  in  the  city  of  New-York,  the  county  court 
is  still  composed  of  the  judges  of  the  court  of  common  pleas, 
and  of  the  mayor,  recorder  and  aldermen,  as  ex  officio  judges! 
of  that  court,  and  of  the  court  of  sessions.      The  framers  of 
the  present  constitution,  (no  doubt  from  an  unwillingness  to 
vest   this  delicate  power  in  a  single  judge,)  introduced  the 
provision  now  in  force,  authorizing  the  removal  of  justices  of 
the  peace,  and  judges   or  justices  of   inferior  courts,  not  of 
record,  and   their  clerks,  after  due  notice,  and  an  opportunity 
of  being  heard  in  their  defence,  hi/  such  county y  city  or  state 
courts^  as  may  be  prescribed  by  law^  for  causes  to  be  assigned 
in  the  order  of  removal.     In  the  execution  of  this  power,  thus 
conferred  upon    the  legislature,  it    was   provided  by    sec- 
tion 25  of  the  judiciary  act,   that  these  officers  may   be 
removed  by  tho  supreme  court,  at  any  general  term  thereof. 
The  inconvenience  attendant  upon  the   trial  of  any  of  these 
officers  in  the   supreme  court,  as  well  to   the  parties  them- 
selves and  their  witnesses,  as  to   the  court,  in  burdening  it 
with   unnecessary    business,  has   led    the  Commissioners  to 
believe  that  it   had  better  be   transferred  to  the  court  of  ses- 
sions, in  accordance  with  the  provision  to  that  effect  already 
referred  to. 

§  33.  In  addition  to  the  jurisdiction  conferred  by  the 
last  section,  jurisdiction  was  transferred  to  and  vested 
in  these  courts,  in  their  respective  counties,  on  the  first 
Monday  of  July,  1 847,  of  all  indictments  and  proceed- 
ings similar  to  those  mentioned  in  the  last  sectioni 
which  were  then  pending  in  the  late  courts  of  general 
sessions  of  the  peace. 

Conformable  to  the  constitutioD,  art.  14,  sec.  6. 
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§  34.  When  an  indictment  is  found  in  one  of  these 
courts  for  an  offence  punishable  with  death,  the  court 
must  send  it  to  the  court  of  oyer  and  terminer  of  the 
county. 

Same  as  2  R.  S.,  3d  ed.  274,  sec.  6. 

§  35.  These  courts  may  also  send  an  indictment, 
found  therein  and  remaining  undetermined,  for  an 
offence  not  punishable  with  death,  to  the  next  court  of 
oyer  and  terminer  of  the  same  county,  to  be  determined 
according  to  law;  but  that  court,  if  in  its  opinion 
the  same  is  not  proper  to  be  tried  therein,  may  remit  it. 
back  to  the  court  by  which  it  was  sent,  which  must 
proceed  thereon  as  if  it  had  remained  there. 

Same  as  2  ii.  S ,  3(i  ed.  275,  sec.  7. 

§  36.  These  courts  must  be  held  by  the  county  judge 
together  with  two  justices  of  the  sessions,  designated 
as  provided  by  other  statutes.  If  the  justices  of  the 
sessions,  or  either  of  them,  be  absent  at  a  term  of  a 
court  of  sessions,  or  their  office,  or  that  of  either 
of  them,  be  vacant,  the  county  judge  may  supply  the 
vacancy  or  deficiency,  for  the  term^  by  designating  the 
requisite  number  to  form  the  court,  from  the  justices  of 
the  peace  of  the  county. 

Conformable   to  the  constitution,  art.  6,  sec.  14;  and  to 
the  judiciary  act.  Laws  of  1847,  p.  331,  sec.  40. 

§  37.  These  courts  must  be  held  at  the  same  place, 
and  commence  on  the  same  day,  as  the  terms  of  the 
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county  coarts  in  their  respective  counties,  and  must  be 
continued  as  long  as  the  public  interests  require. 

This  section  is  introduced  to  obviate  a  doubt,  (which  the 
Commissioners,  however,  do  not  believe  to  be  well  founded,) 
as  to  the  right  of  the  courts  of  sessions  to  sit  at  the  same 
time  with  the  general  terms  of  the  county  courts.  See  judi- 
ciary act,  1  Latcs  of  1847,  p.  332,  sec  45  ;  and  amended 
Code  of  Procedure,  sec.  3L 

CHAPTER  m. 

THE  CX)URT   OF   SESSIONS   OF  THE    CITY   OF   NEW-TOBK. 

SicTioK  38.    Thig  court  continued,  and  name  changed. 

39.  Its  jurisdiction. 

40.  Indictments  for  offences  punishable  with  death,  to  be  sent  to  oyer 

and  terminer. 
4X,  42.    By  whom  held. 

43.  When  held,  and  its  duration.    Concurrent  terms. 

44.  When  term  may  be  extended. 

45.  Where  held 

§  38.  The  court  known  as  the  court  of  general  sessions 
bk  and  for  the  city  and  county  of  New- York,  is  contin- 
oed,  with  the  jurisdiction  conferred  by  the  next  two 
actions,  and  no  other,  and  is  denominated  the  court 
of  sessions  of  the  city  of  New- York.  But  nothing 
contained  in  this  section  affects  its  jurisdiction  of  ac- 
tions or  proceedings  now  pending  therein. 

This  section  is  designed  to  render  the  name  of  the  court 
uniform  with  that  of  the  other  courts  of  sessions,  in  conform- 
ity with  the  constitution,  which  uniformly  designates  them 
by  that  name. 

<§  39.  This  court  has  jurisdiction, 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  or  triable  in  the  city  and 
county  of  New- York : 
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2.  To  try  and  determine  any  indictment  found  therem, 
or  sent  thereto  by  the  court  of  oyer  and  terminer  of  the 
city  and  county  of  New- York,  for  a  public  offence  not 
punishable  with  death : 

3.  To  remove  police  justices  and  justices  of  the  jus- 
tices*  courts  in  the  city  of  New- York,  and  their  clerks, 
after  due  notice  and  an  opportunity  of  being  heard  in 
their  defence,  for  causes  to  be  stated  in  the  order  of 
removal : 

4.  In  cases  arising  in  the  city  and  county  of  New- 
York,  such  as  are  enumerated  in  subdivisions  4  to  11,. 
both  inclusive,  of  section  32'. 

Substantially  the  same  9^8  2  R.  S.  3d  ed.y  288,  see.  50,  ex- 
cept as  to  the  third  subdkii^ion  which  is  introduced  for  the 
reasons  stated  in  the  note  to  sec.  32,  p.  21,  22. 

§  40.  When  an  indictment  is  found  in  this  court  for 
an  ofience  punishable  with  death,  it  must  be  sent  to 
the  next  court  of  oyer  and  terminer  of  the  city  and 
county  of  New- York. 

Same  2  R.  S.y  3d  ed.,  274  see.  6. 

§  41.  This  court  must  be  held,  except  as  provided  in 
the  next  section,  by  the  recorder  or  city  judge  of  the 
city  of  New- York,  or  by  one  of  the  judges  of  the  court 
of  common  pleas  of  that  city,  as  the  presiding  judge^ 
together  with  two  of  the  aldermen  of  the  city,  desig- 
nated as  the  common  council,  may  by  ordinance,  pre- 
scribe. But  it  is  the  especial  duty  of  the  recorder  or 
city  judges  to  hold  the  court  and  preside  therein. 
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The  existing  statutory  provisions  on  this  subject  are  as 
follows: 

"  The  first  judge  of  the  county  courts  of  the  city  and  coun- 
ty  of  New-York,  and  the  mayor,  recorder,  and  aldermen  of 
the  said  city,  or  any  three  of  them,  of  whom  the  said  first 
judge,  mayor  or  recorder  shall  always  be  one,  shall  have  pow- 
er to  hold  courts  of  general  sessions  in  and  for  the  c!ty  and 
county  of  New-York.  It  shall  be  the  special  duty  of  the  re- 
corder of  the  city  of  New- York,  to  hold  the  said  court  of 
general  sessions/'     2  R.  S  y  Sded.y  288,  sec.  48,  49. 

The  section  as  proposed,  is  in  conformity  with  the  practice^ 
as  to  the  holding  of  this  court,  except  that  it  gives  the  city 
judge  concurrent  powers  with  the  recorder,  and  requires  the 
aldermen  who  are  to  sit,  to  be  designated  by  ordinance  of  the 
common  council.  This  seems  necessary  to  prevent  many 
inconveniences  and  delays  to  which  the  court  is  now  subject- 
ed, from  the  fact  that  no  express  regulation  of  the  duty  of 
the  aldermen  in  this  respect  exists. 

§  42.  When  the  court  is  convened  for  the  purpose  .of 
exercising  the  jurisdiction  conferred  by  the  third  subdi- 
vision of  section  32,  it  must  be  held  by  the  recorder  or 
city  judge  of  the  city  of  New- York,  and  at  least  one  of 
the  judges  of  the  court  of  common  pleas  of  that  city, 
together  with  the  mayor  and  aldermen  thereof)  or  a 
majority  ot  those  officers  then  in  office. 

The  courts  as  constituted  by  this  section,  is  precisely  the 
same  as  the  county  court  under  the  old  constitution,  by  which 
these  officers  were  triable. 

$43.  The  court  must  be  held  on  the  first  Monday  of 
each  month,  and  may  be  continued  until  the  fourth  Sat- 
urday thereafter,  inclusive.  Concurrent  terms  may  also 
be  held,  as  often  as  the  recorder  and  city  judge  may  from 
time  to  time,  prescribe,  by  an  order  filed  with  the 
clerk. 
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The  first  part  of  this  section  is  the  same  as  2  R.  S.,  3d  ed., 
288,  sec.  52,  except  that  power  is  given  to  the  court  to  sit 
until  the  fourth  instead  of  the  third  Saturday,  after  its  com- 
mencement. This  is  necessary,  in  consequence  of  the  great 
amount  of  business  in  this  court.  The  same  reason  has  in- 
duced the  Commissioners  to  recommend  that  power  be  given 
to  hold  concurrent  terms. 

§  44.  If  the  trial  of  a  cause  be  commenced  before  the 
expiration  of  the  term,  the  court  may  be  continued 
beyond  the  term,  till  the  completion  of  the  trial,  and 
the  rendering  of  judgment  on  the  verdict. 

Same  as  Laws  of  1846,  p.  4,  ch.  2;  to  prevent  a  failure 
of  justice,  owing  to  the  legal  expiration  of  the  term.  This 
power  has  often  been  necessary  in  practice. 

§  45.   This  court  must  be  held  at  such  place  in  t*ie 
city  of  New- York,  as  now  is  or  hereafter   may  be  p  '' 
scribed,  by  ordinance,  by  the  common  council  of  t. 
city. 

This  is  in  conformity  with  the  existing  statute;  Laws  of 
1838,  p.  297,  ch.  297;  except  that  it  omits  the  provision  that 
the  "alteration  of  the  place  of  holding  such  courts  shall,  be- 
fore the  same  takes  effect,  be  notified  in  one  or  more  of  the 
public  newspapers  printed  in  the  said  city,  for  the  period  of 
not  less  than  four  weeks."  There  appears  to  be  no  nee  assity 
for  such  a  provision. 
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TITLE  V. 

OF  THE   CITY   COURTS. 

81CTION  46.    City  courts  established. 

47.  Their  Jurisdiction. 

48.  Indictments  for  offences  punishable  with  death,  to  be  sent  to  oyer 

and  terminer. 

49.  Other  indictments  may  be  sent  to  oyer  and  terminer. 

50.  When   indictments  may  be  sent,  by  oyer  and  termineri  to  a  city 

court. 

61.  City  courts,  by  whom  held. 

62.  Removal  of  cause,  when  prestding  judge  disqualified. 

63.  Times  and  places  of  holding  courts,  continued  as  at  present,  to 

December  31, 185U. 
64»    Terms  and  times  of  holding  courts,  after  that  time. 

§  46.  The  courts  known  as  the  mayors'  courts  of  the 
eWes  of  Albany,  Hudson  and  Troy,  the  recorders'  courtsi 
'^he  cities  of  Bufialo,  Utica  and  Oswego,  and  the 
^^df  court  of  Brooklyn,  are  continued,  with  the  crimi- 
i.  I  jurisdiction  conferred  upon  them  by  the  next  four 
sections  and  no  other:  and  shall  be  hereafter  known  as 
the  city  courts  of  those  cities  respectively.  But  no- 
thing contained  in  this  section  affects  their  jurisdiction 
of  aciions  or  proceedings  now  pending  therein. 
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A  leading  feature  of  the  plan  of  the  Commissioners,  in  re- 
spect to  the  organization  and  jurisdiction  of  the  courts,  has 
from  the  first  been  to  render  them,  where  they  were  alike  in 
their  general  principles,  uniform  in  atl  their  details.  The 
courts  which  are  enumerated  in  this  section,  as  they  now  exist, 
are  of  this  character.  Their  jurisdiction,  in  the  main,  is  an- 
alogous, within  their  particular  localiti'^s,  to  that  formerly 
exercised  by  the  courts  of  common  pleas.  And  yet  even  a 
superficial  examination  of  the  statutes  by  which  they  were 
from  time  to  time  created,   will  show  that  in  the  details  of 
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their  jurisdiction,  the  greatest  conceivable  dissimilarity  exists. 
For  the  purpose  of  this  examination  the  legislature  is  refer- 
red to  the  following  statutes: 

Mayor's  court  of  Albany,  2  JR.  S.,  3d  ed.  294,  295,  sec.  5, 6. 

Recorder's  court  of  Buffalo,  2  R.  S.,  3d  ed.  302,  *cc.  63. 

Recorder's  court  of  Utica,  2  R.  S.,  3d  ed.  307,  sec.  89. 

Recorder's  court  of  Oswego,  Laws  of  1848,  p.  490,  sec.  3.- 

City  court  of  Brooklyn,  Laws  of  1849,  p.  170. 

The  name  of  city  court  is  also  substituted,  as  being  uni- 
form, while  at  the  same  time  it  conveys  a  general  idea  of  the 
object  and  character  of  these  courts. 

§  47.  When  organized  as  provided  in  section  51, 
for  the  purpose  of  exercising  criminal  jurisdiction, 
these  courts  have  jurisdiction, 

1.  To  inquire  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  in  the  city  in  which  the 
court  is  established : 

2.  To  try  and  determine  an  indictment  found  therein^ 
or  sent  thereto  by  the  court  of  oyer  and  terminer  of  the 
county,  for  a  public  offence  not  punishable  with  death, 
committed  in  that  city. 

The  jurisdiction  conferred  by  this  section,  is  the  same  in 
the  city  in  which  the  court  is  established,  as  that  of  the  court 
of  sessions,  in  the  county,  as  provided  by  the  second  and 
third  subdivisions  of  section  32.  It  is  extended  to  all  cases 
less  than  capital,  for  the  reasons  mentioned  in  the  note  to 
that  section,  p.  20,  21. 

§  48.  When  an  indictment  is  found  at  a  city  court, 
for  an  offence  punishable  with  death,  the  court  must 
send  it  to  the  next  court  of  oyer  and  terminer  of  the 
county. 

Taken  from  2  R  S.,  3d  ed  274,  sec.  6,  as  applicable  to 
to  the  courts  of  sessions. 
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§  49.  These  courts  may  also  send  an  indictment, 
found  therein  and  remaining  undetermined,  for  an 
offence  not  punishable  with  death,  to  the  next  court  of 
oyer  and  terminer  of  the  same  county,  to  be  determined 
according  to  law ;  but  that  court,  if  in  its  opinion  the 
same  is  not  proper  to  be  tried  therein,  may  remit  it  back 
to  the  court  by  which  it  was  sent,  which  must  proceed 
thereon,  ^  if  it  had  remained  there. 

Taken  from  2  R.  S.,  3d  ed.  275,  sec.  7. 

§  50.  When  an  indictment  is  found  at  a  court  of  oyer 
and  terminer  or  of  sessions,  in  a  county  embracing  any 
of  the  cities  in  which  a  city  court  is  established,  for 
an  offence  not  punishable  with  death,  committed  in 
that  city,  the  court  in  which  it  was  found  rr  ay  send  it 
to  the  next  city  court  in  which  it  is  triable;  which  must 
proceed  to  try  and  determine  the  indictment,  as  if  it 
had  been  found  therein. 

Same  as  the  powers  conferred,  and  duties  imposed  upon 
the  mayors'  and  recorders'  courts,  by  the  statutes  referred  to 
in  the  note  to  sec.  46,  p.  29,  30. 

§51.  These  courts  must  be  held,  for  the  exercise  of 
their  criminal  jurisdiction,  by  the  following  judges: 

1.  The  city  courts  of  the  cities  of  Albany,  Buflfalo, 

Hudson,  Oswego,  Troy  and  XJtica,  by  the  recorders  of 
those  cities, 

2.  The  city  court  of  the  city  of  Brooklyn,  by  the  city 
judge  of  that  city. 

Together  with  two  of  the  aldermen  of  the  city,  des. 


32  THE  CODE  OF 

ignated  as  the  common  council  may,  by  ordinance, 
prescribe. 

This  section  is  substantially  the  same  as  the  corresponding 
sections  in  the  statutes  referred  to  in  the  note  to  section  46, 
p.  30. 

§  52.  If  the  judge  authorised  to  hold  or  preside  at  a 
city  court  for  the  exercise  of  its  criminal  ju/isdiction,  be 
disqualified  from  holding  the  court,  as  proviBed  in  the 
code  of  civil  procedure,  he  must,  upon  the  request  of 
either  party,  file  with  the  county  clerk  a  certificate,  sta- 
ting the  fact  constituting  the  disqualification,  and  di« 
reeling  that  the  action  or  proceeding  be  transferred  to 
the  court  of  oyer  and  terminer  of  the  county ;  and  it 
must  be  transferred  accordingly.  If  he  refuse  to  do  so, 
the  supreme  court,  at  a  special  term  in  the  district,  or 
a  judge  thereof,  may,  upon  motion,  after  due  notice, 
order  the  transfer  to  be  made. 

The  provision  requiring  the  transfer  of  the  action  in  respect  to 
which  the  disqualification  exists,  is  the  same  in  principle  as 
sections  3 1  and  32  of  the  amended  judiciary  act.  Laws  of 
1847,  p.  643,  644,  in  respect  to  county  and  surrogates' 
courts.  The  power,  however,  is  given  to  the  supreme  court 
to  make  the  transfer,  when  the  judge  who  is  disqualified  re- 
fuses to  do  so.  This  is  necessary,  in  order  to  carry  the  rule 
creating  the  disqualification  into  complete  effect. 

§  53.  The  times  and  places  of  holding  the  city  courts 
are  continued  as  at  present  prescribed,  until  the  thirty- 
first  day  of  December,  1850,  inclusive,  and  i^o  longer. 

§  54.  After  that  time,  a  term  of  each  of  these  courts, 
for  the  trial  of  issues  and  for  the  hearing  and  determin- 
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ation  of  all  matters  appertaining  to  its  criminal  juris- 
diction, must  be  held,  at  such  times  and  places  in  their 
respective  cities  as  the  common  council  thereof  may 
by  ordinance  prescribe,  and  must  be  continued  as  long 
as  the  public  interests  require.  The  court  is  always 
open  for  the  transaction  of  any  other  business. 

TITLE  VI 

OF  THE  POLICE  COURTS. 

Shtion  55.    Courts  of  special  sessions  abolished,  and  police  courts  inbstituted. 
56,57.    Their  jurisdiction. 

58.    When,  and  by  whom  held,  in  the  city  and  county  of  New -York. 
W.    la  the  other  counties. 

The  police  courts  are  substituted  in  place  of  the  present 
courts  of  special  sessions,  with  the  jurisdiction  formerly 
possessed  by  those  courts.  The  name  of  **  police  courts''  is 
given  to  them,  by  reason  of  the  fact  already  referred  to,  that 
the  contra-distinct  ion  between  courts  of  general  and  special 
sessions,  as  known  before  the  constitution,  is  removed  by  the 
designation  of  the  former  in  that  instrument  as  **  courts  of  ses- 
sions." The  term  "  police  courts"  also  conveys  more  clearly  the 
character  of  their  juri6dictii)n.  The  organization  of  these 
courts  remains  unchanged,  from  that  now  belonging  to  the 
courts  of  special  sessions,  except  in  the  city  of  New- York. 
In  that  city,  they  have  heretofore  been  held  on  every  Tues- 
day and  Friday  throughout  the  year,  by  the  recorder  and  two 
aldermen.  From  the  great  accumulation  of  crime,  especially 
of  the  smaller  crimes,  in  that  city,  the  prisons  have  become 
over-crowded,  and  the  business  of  the  court  of  general  ses- 
sions has  been  greatly  impeded  by  the  vast  number  of  cases 
to  be  disposed  of  \j  the  special  sessions.  The  latter  court 
being  required  to  be  held  during  the  term  of  the  general  ses- 
sions, as  well  as  in  vacation,  it  not  unfrequently  happens, 
that  the  business  of  the  general  sessions  is  interrupted  during 
a  great  portion  of  the  day,  by  the  necessity  imposed  upon 
the  same  officers,  in  their  character  of  a  court  of  special  ses-. 
sions,  to  dispose  of  petty  offences,  solely  cognizable  in  that 
•court.  To  obviate  the  inconvenience  of  this  interruption,  a 
degree  of  haste   is  required,  which  is  incompatible  with  a 
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becoming  administration  of  Justice,  even  in  the  case  of  t&e 
lowest  crime  or  the  most  abject  criminal. 

For  the  purpose  of  removing  these  evils — of  confining  the 
judges  of  the  courts  of  sessions  to  their  more  appropriate 
duties — of  enabling  a  more  thorough  investigation  of  the 
lower  class  of  crimes — and  of  relieving  the  prisons  from  the 
great  and  unnecessary  accumulation  of  prisoners — the  Com- 
missioners  propose,  that  in  the  city  of  New- York,  police  courts 
be  held  at  the  several  police  offices,  on  Tuesday  and  Friday^ 
of  each  week,  by  two  of  the  police  justices  of  that  city,  and 
by  no  other  officer.  (Sec.  68.)  There  will  thus  be  held, 
three  police  courts  on  each  of  those  days,  at  which  the  cla8» 
of  cases  referred  to  can  be  conveniently  as  well  as  carefully 
disposed  of. 

§  55.  The  courts  of  special  sessions  now  existing,  or 
which  may  be  organized  in  pursuance  of  any  statutory 
provision  now  in  force,  are  abolished ;  and  courts  to  be 
known  as  the  police  courts,  as  organized  by  this  code> 
are  substituted  in  their  stead. 

§  56.  The  police  courts  have  jurisdiction  in  the  cases 
prescribed  in  the  next  section,  of  the  following  public 
offences  committed  in  their  respective  counties: 

1.  Petit  larceny,  not  charged  as  a  second  offence : 

2.  Assault  and  battery,  not  charged  to  have  been 
committed  riotously,  or  upon  a  public  officer  in  the 
execution  of  his  duties : 

3-  Poisoning,  killing,  maiming,  wounding  or  cruelly 

beating  an  animal : 

4.  Racing  animals,  within  one  mile  of  the  place 
where  a  court  is  held  : 

6.  Conmiitting  a  wilful  trespass,  or  severing  any 
produce  or  article  from  the  freehold,  not  amounting  to 
gnind  larceny: 
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6.  Selling  poisonous  substances,  not  labelled  as  re- 
quired by  statute : 

7.  Maliciously  removing,  altering,  defacing  or  cutting 

down  monuments  or  marked  trees : 

8.  Maliciously  breaking,  destroying  or  removing 
mile-stones,  mile-boards  or  guide-boards,  or  altering  an 

inscription  thereon. 

The  same  in  substance,  as  2  R.  5.,  3d  ed.  798,  799,  sec.  1. 

§  57.  The  jurisdiction  conferred  upon  the  police 
courts,  by  the  last  section,  can,  however,  be  exercised 
only  in  the  following  cases  : 

1.  When  the  party  charged,  upon  his  being  brought 
belbre  a  magistrate,  requests  ta  be  tried  by  a  po- 
lijce  court:  or, 

2.  When,  not  having  made  such  request,  and  after 
having  been  required  by  the  magistrate  to  give  bail  for 
his  appearance  at  the  next  court  of  sessions  in  th'> 
county,  he  omits  to  do  so  for  twenty-four  hours. 

Taken  substantially  from  212.  S.,  3d  ed.799,  sec.  2,3. 

§  58.  In  the  city  and  county  of  New-York,  these 
courts  must  be  held  at  each  of  the  police  offices  now  oi 
hereafter  designated  by  the  common  council,  on  Tue& 
day  and  Friday  of  each  week,  by  two  of  the  police 
justices  of  that  city,  and  by  no  other  officer. 

§  59.  In  the  other  counties,  the  police  court  must  be 
held  by  the  magistrate  issuing  the  warrant  of  arrest,  or 
before  whom  the  defendant  is  brought  to  answer  the 
charge. 

Substantially  the  same  as  2  £.  S.,  3d  ed.  801^  sec.  23. 
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PART  II. 


OF  THE  PREVENTION  OF  PUBLIC  OFFENCES. 

TITIiE  I.  Off  lawful  resistance* 

II.  Off  the  InterFentioii  off  offficen  off  Justice. 

This  part  embraces  a  variety  of  practical  rules,  which  have 
not  heretofore  been  made  the  subject  of  statutory  enactment 
With  the  exception  of  provisions  in  former  statutes,  for  hold- 
ing parties  to  keep  the  peace,  and  for  the  suppression  of  riots 
by  the  power  of  the  county,  or  of  the  executive  authority  of 
the  state, — the  duties  of  both  officers  and  citizens,  in  the  pre- 
vention of  ojOfences,  have  been  left  entirely  to  the  regulation  of 
the  common  law.  The  consequence  has  been,  that  those,  who, 
in  a  sudden  emergency,  are  required  to  aid  in  the  preservation 
of  public  order,  have  been  left  wholly  uninformed  as  to  their 
duty,  unless  as  they  may,  (which  has  not  often  been  the  case,) 
have  obtained  it  from  the  almost  inaccessible  sources  to  which 
they  must  resort. 

The  hardship  of  the  necessity,  which  is  thus  cast  upon  the 
citizen,  of  either  neglecting  the  performance  of  a  dut}  which 
he  owes  to  society,  or  of  doing  so  at  the  peril  of  a  trans- 
gression of  the  law,  of  which  he  is  wholly  uninformed,  is 
well  expressed  by  Mr.  Livingston^  in  his  report  of  a  Crimi- 
nal Code  for  Louisiana,  p.  201.  "The  first  dictates  of  common 
sense,"  says  he,  "  inform  an  individual  that  he  has  a  right  to 
defend  himself.  The  laws  of  society  impose  the  obligation 
upon  him  of  defending  others,  and  of  enforcing  the  execution 
of  the  laws.  Magistrates  and  executive  officers  are  required 
by  official  duty,  to  prevent  or  arrest  violence  and  depredation; 
and  the  military  force  is  told  that  it  must  assist  the  civil 
power,  when  legally  called  on.  All  this,  the  general  language 
of  the  law  gives  the  citizen  to  understand.    But  in  our  state 
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it  has  never  deigned  to  make  such  a  record  of  its  i^ill  as 
may  enable  any  one,  desirous  of  obeying,  to  discover  bound- 
aries between  legal  acts  and  transgression,  in  the  perform- 
ance of  this  duty.  A  correct  moral  sense,  a  determination 
to  injure  no  one,  may,  with  respect  to  a  man's  own  actions, 
render  a  knowledge  of  positive  law  less  necessary  ;  but  no 
prudence  can  foresee  or  prevent  the  necessity  of  self-defence  ; 
and  every  man  may  be  called  on  in  some  capacity  to  protect 
others,  or  to  defend  the  peace  of  the  state  ;  and  yet,  with  every 
inclination  to  perform  the  duties  of  a  good  citizen  on  these 
occasions,  he  is  continually  arrested  by  the  unavoidable 
doubts  which  must  arise  as  to  the  propriety  of  personal  exer- 
tion in  the  particular  case,  or  the  extent  to  which  he  may 
carry  it." 

Fully  concurring  in  these  views,  the  Commissioners  have 
felt  called  upon  to  propose,  at  least  a  land  mark,  by  which 
the  right  and  the  duty  referred  to,  are  distinctly  defined.  In 
doing  so,  they  have  deemed  it  proper  to  declare  the  cases  in 
which,  according  to  the  common  law,  lawful  resist&nce  to  the 
commission  of  a  public  offence  may  be  made,  either  by  the 
party  about  to  be  injured,  or  by  other  parties,  or  by  the  in- 
intervention  of  public  officers  ;  and  have  accordingly  intro- 
duced into  the  code,  a  variety  of  provisions  of  a  practical  na- 
ture, embracing  these  important  subjects.  These  provisions 
include,  in  addition  to  the  matters  above  enumerated,  security 
to  keep  the  peace, — police  in  cities  and  villages,  and  their- 
attendance  at  exposed  places, — and  the  suppression  of  riots. 

TITLE  I. 

OF  LAWFUL   RESISTANCE. 

OiAPTiB  I.  General  proyisions. 

II.  Resistance  by  the  partj  about  to  be  ii^iired. 

III.  Resistance  by  other  parties. 

CHAPTER  I, 

GENERAL  PROYISIONS,  RESPECTING  LAWFUL  RESISTANCE. 
Itcnoir  60.  Lawful  resistance,  by  whom  made. 

§60.  Lawful  resistance  to  the  commission  of  a  public 
aflfence  may  be  made, 
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1 .  By  the  party  about  to  be  injured : 

2.  By  other  parties. 

CHAPTER  II. 

RESISTANCE  BY  THE  PARTY  ABOUT  TO  BE  INJURED. 
Sbction  61.  In  what  cases,  and  to  what  extent. 

§61.  Resistance  sufficient  to  prevent  the  ofTence,  may 
be  made  by  the  party  about  to  be  injured, 

1.  To  prevent  an  offence  against  his  person : 

2.  To  prevent  an  illegal  attempt,  by  force,  to  take  or 
injure  property  in  his  lawful  possession. 

CHAPTER  in. 

RESISTANCE  BY  OTHER  PARTIES. 
SBCTioir  62.  In  what  cases. 

§  62.  Any  other  person,  in  aid  or  defence  of  the  per- 
son about  to  be  injured,  may  make  resistance,  suff  cient 
to  prevent  the  offence. 
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TITLE  11. 

OF  THE  INTERVENTION  OF  THE  OFFICERS  OF  JUSTICE. 

K^APTsa  I.  Intervention  of  public  offleert,  in  general. 
n.  Seearity  to  keep  the  peace. 

III.  Police  in  cities  ami  vlllagei,  and  their  attencUnee  at  expoMd  plaoet. 
iy%  Sapprenion  of  rlota. 

CHAPTER.  I. 

INTERVEKTION  OF  PUBLIC  OFFICERS^  IN  GENERAL. 

^BscTioN  63,  In  what  cases. 

64.  Persons  acting  in  their  aid,  justlled. 

§  63,  Public  offences  may  be  prevented  by  the  inter- 
vention of  the  officers  of  justice, 

1.  By  requiring  security  to  keep  the  peace : 

2.  By  forming  a  police  in  cities  and  villages,  and  by 
requiring  their  attendance  in  exposed  places : 

3.  By  suppressing  riots. 

§64.  When  the  officers  of  justice  are  authorised 
to  act  in  the  prevention  of  public  offences,  other  per* 
sons,  who  by  their  command  act  in  their  aid,  are  justi* 
fied  in  so  doing. 
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CHAPTER  II. 

SECURITY  TO  KEEP  THE  PEACE. 

SzcTioir  65.  Information  of  threatened  oflfence. 

66.  Examination  of  complainant  and  witnessei. 

67.  Warrant  of  arrest. 

68.  Proceedings,  on  complaint  belngjcontrorerted. 
69*.  Person  eonplained  of,  when  to  be  discharged 

70.  Securitj  to  keep  the  peace,  when  required. 

71.  Effect  of  giving  or  refusing  to  give  security. 

72.  Person  committed  for  not  giving  security,  how  discharged. 

73.  Undertaking,  to  be  transmitted  to  sessions. 

74.  Security,  when  required,  for  assault,  &c.,  in  presence  of  a  court  or 

magistrate. 

75.  Appearance  of  party  bound,  upon  his  undertaking. 

76.  Person  bound,  may  be  discharged,  if  complainant  do  not  appear. 

77.  Proceedings  in  sessions,  on  appearance  of  both  parties. 

78.  Undertaking,  when  broken. 

79.  Undertaking,  when,  and  how  to  be  prosecuted. 

80.  Evidence  of  breach. 

81.  Security  for  the  peace,  not  required,  except  according  to  this  chapter.  ^ 

The  provisions  of  this  chapter  are  condensed  and  simplified 
from,  and  are  the  same  in  substance  as  those  contained  in 
2  R.  S.,3d  ed,  781,  782,  sec.  2-li. 

§  65.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  147,  that  a  person  has 
threatened  to  commit  an  offence  against  the  person  or 
property  of  another. 

§  66.  When  the  information  is  laid  before  the  magis- 
trate, he  must  examine  on  oath  the  complainant  and 
any  witnesses  he  may  produce,  and  must  take  their  de- 
positions in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  making  them. 

§  67.  If  it  appear  from  the  deposition^  that  there  is 
just  reason  to  fear  the  commission  of  the  offence  threat- 
ened, by  the  person  complained  of,  the  magistiate  must 
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issue  a  warrant,  directed  generally  to  the  sheriff  of  the 
county,  or  any  constable,  marshal  or  policeman  of  the 
city  or  town,  reciting  the  substance  of  the  information, 
and  commanding  the  officer  forthwith  to  arrest  the 
person  complained  of,  and  bring  him  before  the  magis- 
trate. 

§  68.  When  the  person  complained  of  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto. 
The  evidence  must  be  reduced  to  writing,  and  sub- 
scribed by  the  witnesses. 

§69.  If  it  appear  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offence  alleged  to  have  been 
threatened,  the  person  complained  of  must  be  dis- 
charged. 

§  70.  If,  however,  there  be  just  reason  to  fear  the 
commission  of  the  offence,  the  person  complained  of 
may  be  required  to  enter  into  an  undertaking,  in  such 
sum,  not  exceeding  one  thousand  dollars,  as  the  ma- 
gistrate may  direct,  with  one  or  more  sufficient  sureties, 
to  abide  the  order  of  the  next  court  of  sessions  of  the. 
county,  and  in  the  mean  time  to  keep  the  peace  to- 
^^ds  the  people  of  this  state,  and  particularly  towards 
the  complainant. 

i  71.  If  the  undertaking  required  by  the  last  section 
^  given,  the  party  complained  of  must  be  discharged. 
If  he  do  not  give  it,  the  magistrate  must  commit  him 
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to  prison,  specifying  in  the  warrant,  the  requirement  to 
give  security,  the  amount  thereof,  and  the  omission  to 
give  the  same. 

§  72.  If  the  person  complained  of  be  committed  for 
not  giving  security,  he  may  be  discharged  by  any  two 
justices  of  the  peace  of  the  county,  or  police  or  special 
justices  of  the  city,  upon  giving  the  same. 

§  73.  An  undertaking  given  as  provided  in  section  70, 
must  be  transmitted  by  the  magistrate  to  the  next 
court  of  sessions  of  the  county. 

§  74.  A  person,  who,  in  the  presence  of  a  court  or 
magistrate,  assaults  or  threatens  to  assault  another,  or 
to  commit  an  oflfence  against  his  person  or  property,  or 
who  contends  with  another  with  angry  words,  may  be 
ordered  by  the  court  or  magistrate,  to  give  security  as 
provided  in  section  70,  or  if  he  refuse  to  do  so,  may  be 
committed  as  provided  in  section  71. 

§  75.  A  person  who  has  entered  into  an  undertaking 
to  keep  the  peace,  must  appear  on  the  first  day  of  the 
next  term  of  the  court  of  sessions  of  the  cohnty.  If  he 
do  not,  the  court  may  forfeU  his  undertaking,  and  or- 
der it  to  be  prosecuted,  unless  his  defetult  be  excused. 

§  76.  If  the  complainant  do  not  appear,  the  person 
complained  of  may  be  discharged,  unless  good  cause 
to  the  contrary  be  shown. 
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§  77.  If  both  parties  appear,  the  court  may  hear  their 
proofs  and  allegations,  and  may  either  discharge  the 
undertaking,  or  require  a  new  one,  for  a  time  not  ex- 
ceedmg  one  year. 

§  78.  An  undertaking  to  keep  the  peace  is  broken,  on 
the  failure  of  the  person  complained  of  to  appear  at  the 
court  of  sessions,  as  provided  in  section  75,  or  upon  his 
being  convicted  of  a  breach  of  the  peac«. 

§79.  Upon  the  district  attorney  producing  evidence 
of  such  conviction  to  the  court  of  sessions  to  which 
the  undertaking  is  relurned,  that  court  must  order  the 
undertaking  to  be  prosecuted ;  and  the  district  attorney 
must  thereupon  commence  an  action  upon  it  in  the 
name  of  the  people  of  this  state. 

§80.  In  the  action,  the  ofibnce  stated  in  the  record 
of  conviction,  must  be  alleged  as  the  breach  of  the  un- 
dertaking, and  is  conclusive  evidence  thereof 

§  81.  Security  to  keep  the  peace  or  be  of  good  beha- 
vior, cannot  be  required,  except  as  prescribed  in  this 
chapter. 

CHAPTER  III. 

VOLICK  IN    CITIES   AND    VILLAGES,     AND  THEIK    ATTENDANCE  AT   EX- 
POSED    PLACES. 

^K^oir  82.    Organization  and  regulation  of  the  police. 

83«    Force  to  preserve  the  peaoc^  at  puhlic  meetingi,  when  and  how 
ordered* 

The  provisions  of  this  chapter  sufficiently  explain  themselres. 
Section  82  refers  to  the  special  local  laws  now  in  force  ; 
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and  section  83  declares  a  duty  now  existing  at  common  law, 
but  which  the  Commis:>ioners  think  should  be  clearly  enjoined 
by  statute,  for  the  more  effectual  preservation  of  the  public 
peace. 

§  82.  The  organization  and  regulation  of  the  police 
in  the  cities  and  villages  in  this  state,  are  governed  by 
special  statutes. 

§  83.  The  mayor  or  other  officer  having  the  direction 
of  the  police  in  a  city  or  village,  must  order  a  force, 
sufficient  to  preserve  the  peace,  to  attend  any  public 
meeting,  when  he  is  satisfied  that  a  breach  of  the  peace 
is  to  be  apprehended. 

CHAPTER  IV. 

SUPPRESSION    OF   RIOTS. 

Section  84.    Powers  of  sheriff  or  other  officer,  in  overcoming   resistance  to 

process. 

85.  His  duty  to  certify  to  court,  the  names  of  resisters  and  their  abettors. 

86.  Duty  of  a  person  commanded  to  aid  the  officer. 

87.  When  governor  to  order  out  a  military  force,  to  aid  in  executing 

process. 

88.  Magistrates  and  officers  to  command  rioters  to  disperse. 

89.  To  arrest  rioters,  if  they  do  not  disperse. 

90.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

Sri.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  offleer,  to  aoL 

92.  Proceedings,  if  rioters  do  not  disperse. 

93.  Officers  who  may  order  out  the  military. 

91.  Commanding  officer  and  troops,  to  obey  the  order. 

95.  Armed  force,  to  obey  orders. 

96.  Conduct  of  the  troops. 

97.  Governor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of  in- 

surrection. 

98.  May  revoke  the  proclamation. 

99.  Consequences  of  resisting  process,  after  a  county  13  proclaimed  in  a 

state  of  insurrection. 

The  provisions  of  this  chapter  contained  in  sections  84  to 
87,  inclusive,  are  the  same  in  substance  as   2  R.  S.  3d  ed , 

637,  sec.  101-  104.    Those  contained  in  sections  88  to  99, 
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inclusive,  (except  section  96,  as  to  'whicb  seethe  note  theretOi 
p.  49,  50,)  are  in  accordance  with  the  hpirit  of  the  act  to  en- 
force the  laws  and  preserve  order;  Laii'S  of  1845,  p.  53  —  56. 

§  84.  When  a  sheriff  or  other  public  officer,  authorised 
to  execute  process,  finds  or  has  reason  to  apprehend 
that  resistance  will  be  made  to  the  execution  of  the 
process,  he  may  command  as  many  male  inhabitants 
of  his  county  as  he  may  think  proper,  and  any  military 
company  or  companies  in  the  county,  armed  and  equip- 
ped, to  assist  him  in  overcoming  the  resistance,  and  if 
necessary,  in  seizing,  arresting  and  confining  the  re- 
sisters  and  their  aiders  and  abettors,  to  be  punished  ac- 
cording to  law. 

§  85.  The  officer  must  certify  to  the  court  from  which 
the  process  issued,  the  names  of  the  resisters  and  their 
aiders  and  abettors,  to  the  end  that  they  may  be  pro- 
ceeded against  for  contempt. 

§  86.  Every  person  commanded  by  a  public  officer  to 
assist  him  in  the  execution  of  process,  as  provided  in 
section  84,  who,  without  lawful  cause,  refuses  or  ne- 
glects to  obey  the  command,  is  guilty  of  a  misde- 
meanor. 

^  87.  If  it  appear  to  the  governor,  that  the  power  of 
the  county  is  not  sufficient  to  enable  the  sheriff  to  ex- 
ecute process  delivered  to  him,  he  must,  on  the  appli- 
cation of  the  sheriff,  order  such  a  military  force  firom 
any  other  county  or  counties,  as  is  necessary. 
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§  88.  When  persons,  to  the  number  of  twelve  or  more, 
armed  with  dangerous  weapons,  or  to  the  number  of 
thirty  or  more,  whether  armed  or  not,  are  unlawfully 
or  riotously  assembled  in  a  city,  village  or  town,  the 
sheriff  of  the  county  and  his  under  sheriff  and  depu- 
ties, the  mayor  and  aldermen  of  the  city,  or  the  super- 
visor of  the  town,  or  president  or  chief  executive  officer 
of  the  village,  and  the  justices  of  the  peace  or  the  po- 
lice justices  of  the  city,  village  or  town,  must  go  among 
the  persons  assembled,  or  as  near  to  them  as  possible, 
and  command  them,  in  the  name  of  the  people  of  this 
state,  immediately  to  disperse. 

§  89.  If  the  persons  assembled  do  not  immediately 
disperse,  the  magistrates  and  officers  must  arrest  them, 
or  cause  them  to  be  arrested,  that  they  may  be  punished 
according  to  law ;  and  for  that  purpose,  may  command 
the  aid  of  all  persons  present  or  within  the  county. 

§  90.  If  a  person  so  commanded  to  aid  the  magis- 
trates or  officers,  neglect  to  do  so,  he  is  deemed  one  of 
the  rioters,  and  is  punishable  accordingly. 

§  91.  If  a  magistrate  or  officer  having  notice  of  an 
unlawful  or  riotous  assembly,  mentioned  in  section  88 
neglect  to  proceed  to  the  place  of  the  assembly,  or  as 
near  thereto  as  he  can  with  safety,  and  to  exercise  the 
authority  with  which  he  is  invested  for  suppressing  the 
same  and  arresting  the  offenders,  he  is  guilty  of  a  mis- 

demeanor. 
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\  9S.  If  the  persons  assembled,  and  commanded  to 
^lisperse,  do  not  immediately  disperse,  any  two  of  the 
magistrates  or  officers  mentioned  in  section  88,  may 
comfiiand  the  aid  of  a  sufficient  number  of  persons, 
and  may  proceed  in  such  manner  as  in  their  judgment 
is  necessary,  to  disperse  the  assembly  and  arteat  the 
offenders. 

§  93.  When  there  is  an  unlawful  or  riotous  assembly, 
with  intent  to  commit  a  felony,  or  to  offer  violence  to 
petson  or  property,  or  to  result  by  force  the  laws  of  the 
state,  and  the  fact  is  made  to  appear  to  the  goveraor,  or 
to  a  judge  of  the  supreme  court,  or  to  a  county  judge, 

or  to  the  sheriff  of  the  county,  or  to  tho  mayor,  recor- 
der or  city  judge  of  a  city,  either  of  those  officers  may 
iasoe  an  order  directed  to  the  commanding  officer  of  a 
divi^on,  brigade,  regiment,  battalion  or  company,  to 

order  his  command,  or  any  part  of  it,  (describing  the 
kind  and  number  of  troops,)  to  appear  at  a  specified 
time  and  place  to  aid  the  civil  authorities  in  suppress- 
ing violence  and  enforcing  the  Iaw« 

§  94.  The  commanding  officer,  to  whom  the  order  is 
given,  must  forthwith  obey  it;  and  the  troops  reqrfired 
must  appear  at  the  time  and  place  appointed,  armed 
Md  equipped  with  ammunition  as  for  inspection. 

§  95.  Wlien  an  armed  force  is  called  out  for  the  puN 
pose  of  suppressing  an  unlawful  or  riotous  assembly,  it 
must  obey  the  orders  in  relation  thereto,  of  either  of  the 
officers  mentioned  in  section  93. 
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§  96.  The  commanding  officer  must  act  entirely  on 
the  defensive,  not  suffering  his  men  to  fire,  and  permit^ 
ting  them  to  use  their  edged  or  pointed  weapons  only, 
to  repel  actual  violence,  except  in  one  of  the  following: 

4  • 

cases : 

1.  If  an  attack  be  made  on  any  one  of  the  troops,  by 
which  his  life  is  in  danger,  or  if  an  attempt  be  made  to 
disarm  him,  which  he  cannot  otherwise  avoid,  he  may 
defend  himself  by  discharging  his  fire-arms : 

2.  If  a  general  attack  be  made  by  the  rioters  npoo 
the  troops  with  fire-arms,  missiles  or  other  weapons,  by 
which  their  lives  are  indiscrimmately  put  in  danger, 

the  commanding  officer  may  order  the  troops  to  fire } 
but  not  until  an  endeavor  has  been  made  to  disper.-^e 
the  rioters,  by  means  less  dangerous  to  persons  who 
may  not  be  engaged  in  the  riot : 

3.  If  the  troops  cannot  be  placed  between  the  rioters 
and  the  persons  or  property  which  they  apparently  in* 
tend  to  attack,  and  the  illegal  purpose  of  the  riot  be 
persevered  in  by  means  evidently  dangerous  to  the 
lives  or  property  of  others,  although  no  attack  be  made 
on  the  troops  themselves,  the  magistrates  or  officers 
mentioned  in  section  93,  or  any  two  of  them,  may  di* 
rect  the  commanding  officer  to  disperse  the  rioters; 
which  he  is  authorised  to  do  by  ordering  the  troops, 
first  to  use  the  bayonet  or  sword,  and  if  they  prove  in- 
effectual to  disperse  the  assembly,  but  not  otherwise, 
then  to  discharge  their  fire-arms  against  them : 
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4.  The  troops  must  not  be  brought  up  to  the  place, 
until  after  the  magistrate  or  other  officer  has  proclaim- 
ed the  office  which  he  holds,  and  ordered  the  assembly 
to  disperse ;  nor  can  they  make  a  discharge  of  fire-arms 
against  the  rioters,  until  after  a  signal  given  by  three 
discharges  in  rapid  succession,  with  blank  cartridges, 
and  the  lapse  of  a  reasonable  time  thereafter. 

5.  Every  endeavor  must  be  used,  both  by  the  magis- 
trates and  civil  officers,  and  by  the  officer  commanding 
the  troops,  which  can  be  made  consistently  with  the 
preservation  of  life,  to  induce  or  force  the  rioters  to 
disperse,  before  an  attack  is  made  upon  them  by  which 
their  lives  may  be  endangered. 

This  section  is  taken  almost  literally  from  Livingstones 
Criminal  Code^  p.  499, 600,  art.  130.  The  Commissioners  can- 
not more  aptly  illustrate  the  propriety  of  its  introduction,  than 
by  quoting  the  language  of  that  learned  jurist,  in. his  report, 
f.  209,  2 10.  "  In  all  riots  or  insurrections,"  says  he, 
^  the  immediate,  sometimes  the  ultimate  object  is  violence 
to  some  obnoxious  person,  or  the  plunder  or  destruction  of 
property.  To  protect  these,  without  the  useless  sacrifice  of 
human  life,  is  the  object  of  the  laws  on  this  subject ;  there- 
fore, all  the  provisions  of  this  chapter  are  intended,  if  possi- 
ble, to  stop  the  violence  by  the  fear  of  an  armed  force,  without 
having  recourse  to  its  dreadful  execution.  The  militia  are 
only  to  be  employed,  where  the  ordinary  civil  power  has  been 
tried  and  found  inaufficient.  It  is,  when  practicable,  to  be 
stationed  between  the  rioters  and  the  object  of  their  intended 
violence  ;  to  act  strictly  on  the  defensive,  and  under  the  di- 
rection of  the  magistrate.  When  the  use  of  weapons  becomes 
necessary,  to  use  only  those,  such  as  the  bayonet  and  sword, 
which  may  be  direct(>d  solely  against  the  assailants,  without 
endangering  the  lives  of  others  ;  leaving  the  more  dangerous 
and  uncontrollable  effect  of  tire-arms,  (which  may  injure  the 
innocent  as  well  as  the  guilty,)  for  the  last  resort.  In  no 
case  can  the  armed  force  be  brought  up,  before  the  magistrate 
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has  displayed  a  ^hiteflag,  and  ordered  the  rioters  to  disperse  ; 
and,  unless  to  repel  an  attack  endangering  life,  no  order  is  to 
be  given  for  the  use  of  offensive  arms,  until  half  an  hour  has 
elapsed  after  the  order  to  disperse  without  its  being  obeyed:. 
The  remarks  on  this  chapter  cannot  be  closed,  M^ithout  obserr- 
ing  the  essential  difference  between  the  nature  of  the  armed 
force,  the  use  of  which  is  contemplated  by  the  code,  and  that 
employed  on  similar  occasions  in  England  and  other  couDtriet 
in  Europe.  There,  it  is  composed  of  men  entirely  under  the 
control  of  the  executive  branch  of  the  government,  upon 
which  they  depend  entirely  for  subsistence.  Here,  except  in 
the  circumstances  of  their  being  organized  and  armed,  they 
differ  in  nothing,  from  the  power  which  is  at  the  daily  call 
of  the  civil  officer.  Without  arms  or  military  array,  they  are 
the  common  posse  comiiatuSy  as  it  is  called,  or  the  civil  power 
of  the  county  ;  the  same  ties  of  property,  of  family,  of  loTe 
of  countr}'  and  ot  liberty,  to  make  them  effective  instruments 
for  the  suppression  of  disorder,  and  the  most  unfit,  even  when 
disciplined  and  armed,  that  could  be  chosen  to  promote  any 
scheme  of  usurpation.  The  people  can  apprehend  no  danger 
to  their  liberties  from  such.a  force,  even  when  it  is  actively 
employed  against  themselves,  when,  deceived  by  the  fnctious, 
agitated  by  party,  or  indignant  against  real  or  imagined  injury, 
they  are  led  to  oppose  the  operation  of  the  laws.  Yet  with 
all  these  safeguards,  the  legislator  would  be  unfaithful  to  bis 
trust,  who  should  neglect  other  precautions,  against  the  neces- 
sary evil  of  employing  the  weapons  of  war  in  the  work  of 
peace.** 

In  this  Code,  th«^  Commissioners  have  substituted  three 
rapid  discharges  of  blank  cartridge,  as  a  signal  more  likely 
to  arrest  attention.  The  white  flag  may  not  readily  be  seen, 
by  reason  of  darkness,  or  it  may  be  found  impracticable  to 
display  it.  Instead  of  the  lapse  of  half  an  hour,  they  pro- 
pose that  a  reasonable  time  should  be  given  for  the  rioters  to 
disperse. 

^  97.  When  the  governor  is  satisfied  that  the  exeeatioii 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county,  by  bodies  of  men,  or  that  combinations  to 
resist  the  execution  of  process  by  force,  exist  in  any 
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county,  and  that  the  power  cf  the  county  has  been 
exerted,  and  has  not  been  sufficient  to  enable  the 
officer  having  the  pro:;ess,  to  execute  it,  he  may,  on  the 
application  of  the  officer,  or  of  the  district  attorney  or 
county  judge  of  the  county,  by  proclamation  to  be  pub- 
lished in  the  state  paper,  and  in  such  papers  in  the 
county  as  he  may  direct,  declare  the  county  to  be  in  a 
0tate  of  insurrection,  and  may  order  into  the  service  of 
the  state  such  number  and  description  of  volunteer  or 
oniferm  companies,  or  other  militia  of  the  state,  as  he 
may  deem  necessary,  to  serve  for  such  term,  and  undec- 
the  command  of  such  officer  or  officers  as  he  may 
4irect. 

§  98.  The  governor  may,  when  he  thinks  proper, 
tevoke  the  proclamation  authorised  by  the  last  section, 
or  declare  that  it  shall  cease,  at  the  time  and  in  the 
manner  directed  by  him. 

§  99*  A  person  who,  aAer  the  publication  of  the  pro- 
clamation authorised  by  section  97,  resists  or  aids  in  re- 
ttsting,  the  execution  of  process  in  a  county  declared 
to  be  in  a  state  of  insurrection,  or  who  aids  or  attempts 
the  rescue  or  escape  of  another  from  lawful  custody  or 
^nfinement,  or  who  resists  or  aids  in  resisting,  a  force 
<*dered  out  by  the  governor  to  quell  or  suppress  an  in- 
•ttrrection,  is  guilty  of  a  felony,  and  is  punishable  by 
imprisonment  in  a  state  prison  for  not  less  than  two 
jears. 
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PAET  III. 


OF  JUDICIAL  PROCEEDINGS   FOR  THE   REMOVAL   OF 
PUBLIC  OFFICERS,  BY  IMPEACHMENT  OR  OTHERWISE. 


TIT£iE    I.  Off  impeacliinents. 

!!•  Of  the  removal  of  fustiecs  of  the  pcacis  police 
Imticen,  and  fastlecti  off  fast  Ices'  courts  aniT 
their  clerks. 

TITLE  I. 

OF    IMPEACHMENTS. 

SSCTION  lUO.    Impeachment  to  be  delivered  to  president  of  the  senate. 

101*    Court  to  be  summoned^  and  copy  of  impeachment    serFed  oar 
defendant. 

102.  Service,  how  made. 

103.  Proceedings,  if  defendant  do  not  appear. 

lUl.  Defendant  may  object  to  suAciency  of,  or  deny  impeachmeat.. 

105.  Form  of  objection  or  denial. 

106.  Proceedings  thereon. 

107.  Trial. 

108.  Two-thirds  necessary  to  conviction. 

lOJ,  110.  Judgment  on  conviction,  how  pronounced. 

111.  Natnre  of  the  judgment. 

112.  Effect  of  Judgment  of  suspension. 

113.  Judicial  officer,  when  impeached,  disqualified  to  act, until  acquitted* 

114.  Presiding  officer,  when  president  of  the  senate  is  impeached. 

115.  Impeachment,  not  a  bar  to  indictaient. 

§  100,  When  a  civil  officer  of  the  state  is  impeached 
by  the  assembly,  for  wilful  or  corrupt  misconduct  in 
office,  the  articles  of  impeachment  must  be  delivered 
to  the  president  of  the  senate. 

Substantially  the  same  as  2  IL  5.,  224, 3d  ed.,  tec.  14. 
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§  101.  The  president  of  the  senate  must  thereupon 

f?ause  the  court  to  he  summoned  to  meet  at  the  capitol 
in  the  city  of  Alhany,  on  a  day  not  less  than  thirty  nor 
more  than  sixty  days  from  the  day  of  the  delivery  of 
the  articles  of  impeachment.  He  must  also  cause  a 
t:opy  of  the  articles  of  impeachment,  with  a  notice  to 
appear  and  answer  the  same,  at  the  time  and  place  ap- 
pointed for  the  meeting  of  the  court,  to  be  served  on 
the  defendant,  not  less  than  twenty  days  before  the  day 
fixed  for  the  meeting  of  the  court. 

No  provision  is  made  in  the  existing  statutes,  as  to  the  de- 
livery of  the  articles  of  impeachment  to  the  defendant  Thb 
seems  necessary  and  proper. 

As  to  the  place  of  meeting  of  the  court,  this  section  is  in 
conformity  with  section  21,  p.  13. 

102.  The  service  must  be  upon  the  defendant  person- 
ally, or  if  he  cannot,  upon  diligent  inquiry,  be  found 
in  the  state,  the  court,  upon  due  proof  of  that  fact, 
may  order  that  publication  be  made  in  such  manner  as 
it  deems  proper,  of  a  notice  requiring  him  to  appear  at 
a  specified  time  and  place,  and  answer  the  articles  of 
impeachment. 

§  103.  If  the  defendant  do  not  appear,  the  court,  upon 
proof  of  service  or  publication  as  provided  in  the  last 
two  sections,  may  of  their  own  motion,  or  for  cause 
shown,  assign  another  day  for  hearing  the  impeach* 
nient;  or  may  then,  or  at  any  other  time  which  it  may 
appoint,  proceed,  in  the  absence  of  the  defendant,  to 
trial  and  judgment 
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§  104.  When  the  defendant  appears,  he  must  answer 
the  articles  of  impeachment ;  which  he  may  do,  either 
by  objecting  to  their  sufficiency,  or  of  any  article  there- 
in, or  by  denying  the  truth  of  the  same. 

§  105.  If  the  defendant  object  to  the  sufficiency  of 

the  impeachment,  the  objection  must  be  in  writing,  but 

need  not  be  in  any  specific  form;  it  being  sufficient,  if 

it  present  intelligibly  the  grounds  of  the  objection.    If 

he  deny  the  truth  of  the  impeachment,  the  denial  may 

be  oral,  and  without  oath,  and  must  be  entered  upoD 
the  minutes. 

§  106.  If  an  objection  to  the  sufficiency  of  the  im- 
peachment be  not  sustained  by  a  majority  of  the  mem- 
bers of  the  court  who  heard  the  argument,  the  defei.d- 
ant  must  forthwith  answer  the  articles  of  impeachment. 
If  he  plead  guilty,  or  refuse  to  plead,  the  court  must 
render  judgment  of  conviction  against  him.  If  he 
deny  the  matters  charged,  the  court  must,  at  such  time 
as  they  may  appoint,  proceed  to  try  the  impeachment. 

The  last  five  sections  are  new,  but  in  conformity  to  the 
practice  in  criminal  actions,  to  which  this  proceeding  is  analo- 
gous. The  lust  sentence  in  section  9S,  is  the  same  in  sub- 
stance as  2  A.  S,y  3(/  ed.,  224,  sec.  17. 

§  107.  The  oath  or  affirmation  prescribed  by  section 
22,  having  been  administered,  the  court  must  proceed 
to  try  and  determine  the  impeachment,  and  may  ad- 
journ the  trial  from  time  to  time. 

The  same  as  2  R.  5.,  3d  ed.,  224,  sec.  19  ;  except  timt 
the  words   ''  or  place,^*  at  the  end  of  the  section  therein,  are 
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tmiitted  in  conformity  with  the  judiciary  act,  Laws  of  1847, 
j>.  319,  sec.  1  ;  by  which  the  court  is  required  to  meet  at 
the  capitol  in  the  city  of  Albany. 

§  108.  The  defendant  cannot  be  convicted  on  an  im- 
peachment, without  the  concurrence  of  two-thirds  of 
the  members  present ;  and  if  two-thirds  of  the  mem- 
bers present  do  not  concur  in  a  conviction,  he  must  be 
declared  acquitted. 

The  first  clause  of  this  section  is  take  from  the  constitution ; 
art,  6,  sec.  1.  The  second  is  taken  from  2  R.  S.f  3d  ed., 
324,  sec.2\. 

§  109.  After  conviction,  the  court  must  immediately, 
or  at  such  other  time  as  it  may  appoint,  pronounce 
judgment,  in  the  form  of  a  resolution,  entered  upon  the 
minutes  of  the  court.  The  vote  upon  the  passage  there- 
of must  be  taken  by  yeas  and  nays,  and  must  also  be 
entered  upon  the  minutes. 

§  110.  On  the  adoption  of  the  resolution,  by  a  major- 
ity of  the  members  present,  who  voted  on  the  question 
of  acquittal  or  conviction,  it  becomes  the  judgment  of 
the  court. 

§  111.  The  judgment  maybe,  that  the  defendant  be 

suspended  and  removed  from  office,  or  that  he  be  re- 

^noved  from  office  and  disqualified  to  hold  and  enjoy  a 

particular  office  or  class  of  offices,  or  any  office  of  honor, 

trust  or  profit  under  this  state. 


66  THE  CODE  OF 

§  112.  If  judgment  of  suspension  be  given,  the  de- 
fendant during  the  continuance  thereof,  is  disquali- 
fied from  receiving  the  salary,  fees  or  emoluments  of 
his  office. 

The  provisions  of  the  last  four  sections  are,  in  the  main, 
new,  but  are  believed  to  be  in  accordance  with  the  powers 
conferred  upon  this  court  by  the  constitution.  By  art.  6,  sec. 
1,  of  that  instrument,  it  is  provided  that  '*  judgment  in  case 
of  impeachment  shall  not  extend  further  than  removal  from 
office,  or  removal  from  office  and  disqualification  to  hold  and 
enjoy  any  office  rf  honor,  trust  or  profit  under  this  state,"  &c. 
The  constitution  does  not  undertake  to  define  the  different 
subordinate  degrees,  but  onl}  the  utmost  extent,  of  the  punish- 
ment. Every  thing  but  the  latter,  therefore,  is  in  the  discre- 
tion of  the  court  as  limited  or  defined  by  legislation.  The 
object  of  an  impeachment,  and  the  effect  of  a  convict!  n 
thereon,  are  to  reach  the  party  in  his  official  character 
only  ;  and  he  is,  by  the  constitution,  still  subject  to  indict- 
ment and  punishment,  in  his  individual  capacity.  The  only 
official  punishment,  therefore,  to  which  he  can  possibly  be 
subjected,  short  of  removal  and  disqualification  to  hold  any 
other  office,  is  that  provided  for  in  section  112,  of  suspension 
and  deprivation  of  the  emoluments  of  office. 

\  113.  A  judicial  officer  cannot  exercise  his  office,  after 
being  impeached,  until  he  is  acquitted. 

Taken  from  the  constitution,  art.  6,  sec.  1.  The  provi- 
sion of  the  revised  statutes  on  the  subject  of  suspension  was  : 
"Every  officer  impeached  shall  be  suspended  fiom  the  exer- 
cise of  his  office  until  his  acquittal."  2  it.  S  y  3d  ed.^  225, 
sec.  23.  It  has  been  thought  better  to  pursue  literally  the 
language  of  the  constitution,  leaving  the  question  as  to  the 
effect  of  the  impeachment,  in  cases  of  other  than  judicial  offi- 
cers, should  it  arise,  open  for  judicial  construction. 

§  114.  If  the  president  of  the  senate  be  impeached, 
notice  of  the  impeachment  must  be  immediately  given 
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to  the  senate  by  the  assembly,  that  another  president 
may  be  chosen. 

Same  as  2  R.  S.,  3d  ed.,  225,  sec.  24. 

§  116,  If  the  offence  for  which  the  defendant  is  im- 
peached be  the  subject  of  an  indictment,  the  indict- 
ment is  not  barred  by  the  impeachment. 

This  proTision  is  fouDded  upon  the  concluding  clause  of 
art.  6,  sec,  1,  of  thj  constitution,  which  differs  in  an  impor- 
tant particular  from  the  constitution  of  1821.  By  art.  5, 
sec.  2,  of  that  instrument,  after  prescribing  the  punishment 
upon  a  conviction  on  an  impeachment,  it  was  declared  that 
*'  the  paity  convicted  shall  be  liable  to  indictment  and  pun- 
ishment, according  to  law."  The  term  "  convicted  "  was  also 
used  in  the  report  of  the  judiciary  committee  of  the  conven- 
tion which  framed  the  present  constitution  ;  Convention 
Journal^  p.  618;  but  in  the  constitution  as  adopted,  the  word 
"  impeached  "  was  substituted.  Neither  the  journals  nor  the 
debates  of  the  convention  contain  any  mention  of,  or  allusion 
to,  the  mode  in  which  the  change  was  effected. 
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OF  THE  REMOVAL  OF  JUSTICES  OF  THE  PEACE,  POLICE  JUS- 
TICES, AND  JUSTICES  OF  JUSTICES*  COURTS,  AND  THEIR 
CLERKS. 

txcTioir  116.    Accuvation  to  be  presented  to  the  presiding  judge  of  the  sessions. 

117.  Form  and  verification  of  the  accusation. 

118.  To  be  transmitted  to  district  attorney,  and  copy  to  be  served  on 

defendant,  with  notice  to  appear  and  answer. 

119.  Proceeding?,  if  defendant  do  not  appear. 

120.  Defendant  may  object  to  or  deny  the  accusation. 

121.  Form  of  the  objection. 

122.  Manner  of  denial. 

123.  If  objection  overruled,  defendant  to  answer  forthwith. 

124.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  or  denial. 

125.  Majority  of  court  who  heard  the  trial,  necessary  for  conviction. 

126.  Judgment  upon  conviction,  and  its  form. 

The  power  to  remove  these  officers  is,  as  been  observed  in 
the  note  to  section  32,  p.  22,  23,  conferred  upon  the  courts  of 
flessions,  for  the  reasons  there  stated. 


58  TiiE  CODE  or 

The   practice,   as  prescribed  in   Ibis  title,  is  new,  but  is 
deemed  convenient  and  proper.     Heretofore,  in  cases  of  this 
kind,  no  uniform  system  of  practice  has  existed.     The  con- 
stitution requires,  (as  did  that  of  1S21,)  nothing  more  than 
that  an  opportunity  shouM  be  given  to  the  accused  party  to 
be  heard  in  his  defence,  and  that  the  cause  of  removing  him 
should   be  assigned    in   the  order.     In  order  to  establish  an 
uniformity  of  practice  on  this  subject,  the  code  provides,  that 
an  accusation  in  >^' riling  shall  be  presented  to  the  presiding 
judge  of  the  court  of  sessions,  statins^  the  offence  charged,  in 
ordinary  and  concise  language,  \vithout  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  verified  by  the  oath  of  the  per- 
son making  it,  to  the  effect  that  he  believes  the  charges  to  be 
true.     The  hccusation    is  to  be  transmitted  to  the  district  at- 
torney, who  is  to  serve  a  copy   of  it  on  the  defendant,  and 
give   him  notice  of  at  least  twenty  days,  to  appear  and  an- 
swer the  aC(Usation,  either   at  a  term  of  the  court,  or  at  any 
other  time  appointed  by  the  presiding  jujge.     The  defendant 
must  appear  and  answer  the  accusation,  at  the  time  appointed, 
or  at  another  time  to  be  assigned  by  the  court.     If  he  do  not 
api>ear,  the  court  may   proceed   to  the  trial  in  his   absence. 
The  answer  may  be,  either  an  objection  to  the  sufficiency  of 
the   accusation    or  a  denial   of  its  truth.     If  the  former,  the 
objection  must  be  in  writing,  but  without  regard  to  form,  so 
that  it   present  intelligibly  the  grounds   of  the  objection;   if 
the  latter,  it  may  be  oral    and   without  oath.     If  the  objec- 
tion to  the  sufficiency  of  the  accusation  be  not  sustained,  the 
defendant   is   required  to  answer  it  forthwith.     If  he  plead 
guilty  or  refuse  to  answer,  judgment  of  conviction  is  to  be 
rendered.     If  he  deny  the  accusation,  he  is  to  be  tried  immedi- 
ately, or  at  a  time  to  be  appointed.     He  is  not  to  be  convicted, 
without  the  concurrence  («f  a  majority  of  the  members  who  heard 
the  trial;  and  if  a  majority  do  not  convict  him,  he  is  to  be  ac- 
quitted.    On  conviction,  judgment  of  removal  is  to  be  giveUi 
and  entered  upon  the  minutes,  assigning  therein  the  causes  of 
the  removal. 

§  116,  An  accusation  in  writing  against  a  justice  of 
the  peace,  a  police  justice  or  a  justice  of  a  justice's 
court,  or  any  of  their  clerks,  for  wilful  or  corrupt  mis- 
conduct in  office,  may  be  presented  to  the  presiding 
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judge  of  the  court  of  sessions  of  the  county,  in  or  for 
which  the  officer  accused  is  elected  or  appointed. 

§  117.  The  accusation  must  state  the  offence  tharged^ 
in  ordinary  and  concise  language,  without  repetition^ 
and  in  such  a  manner  as  to  enable  a  person  of  common 

anderstandina  to  know  what  is  intended  :  and  must  be 
verified  by  the  oath  of  the  person  making  it,  to  the 
effect  that  he  believes  the  charges  therein  contained  to 
be  trae. 

§  118.  After  receiving  the  accusation,  the  judge  to 
whom  it  is  delivered  must  forthwith  cause  it  to  be 
transmitted  to  the  district  attorney  of  the  county,  who 
must  cause  a  copy  thereof  to  be  served  upon  the  defen- 
dant, and  require  by  written  notice,  of  not  less  than 
twenty  days,  that  he  appear  before  the  court  of  sessions 
of  the  county  and  answer  the  accusation,  at  a  specified 
time,  which  must  be  either  at  a  term  of  the  court,  or 
at  any  other  time  appointed  by  the  presiding  judge,  by 
•  written  order  filed  with  the  clerk. 

§  119.  The  defendant  must  appear  at  the  time  ap- 
l^inted  in  the  notice,  and  answer  the  accusation,  un- 
less, for  sufiicient  cause,  the  court  assign  another  day 
for  that  purpose.  If  he  do  not  appear,  the  court  may 
proceed  to  hear  and   determine  the   accusation  in  his 

ahsence. 

§  120.  The  defendant  may  answer  the  accusation 
either  by  objecting  to  the  sufficiency  thereof,  or  of  any 
article  therein,  or  by  denying  the  truth  of  the  same. 
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§  121.  If  he  object  to  the  legal  sufficiency  of  the  ac- 
cusation, the  objection  must  be  in  writing,  but  need 
not  be  in  any  specific  form;  it  being  sufficient,  if  it  pre- 
sent intelligibly  the  grounds  of  the  objection. 

§  122.  If  he  deny  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered  upon  the  minutes. 

§  123.  If  an  objection  to  the  sufficiency  of  the  accu- 
sation be  not  sustained,  the  defendant  must  answer  the 
accusation  forthwith. 

§  124.  If  the  defendant  plead  guilty,  or  refuse  to  an- 
swer the  accusation,  the  court  must  render  judgment 
of  conviction  against  him.  If  he  deny  the  matters 
charged,  the  court  must  immediately,  or  at  such  time 
as  they  may  appoint,  proceed  to  try  the  accusation. 

§  125.  The  defendant  cannot  be  convicted,  without 
the  concurrence  of  a  majority  of  the  members  of  the 
court  who  heard  the  trial ;  if  a  majority  do  not  concur 
in  a  conviction,  he  nmst  be  declared  acquitted. 

§  126.  Upon  a  conviction,  the  court  must  immedi- 
ately, or  at  such  other  time  as  they  may  appoint,  pro- 
nounce judgment  that  the  defendant  be  removed  from 
office.  But  to  warrant  a  removal,  the  judgment  niust 
be  given  by  a  majority  of  the  members  of  the  court, 
who  heard  the  trial,  and  must  be  entered  upon  the 
minutes,  assigning  therein  the  causes  of  removal. 


CRIMINAL    PROCEDURE*  61 


PAiiT  ly. 


OP  THE  PROCEEDINGS  IN  CRIMINAL  ACTIONS  PROSE- 

CUTED  BY  INDICTMENT. 

TITLE  I.    Off  the  local  Jurisdiction  off  pabllc  offrence«. 

II.    Off  the  time  off  comtiiencing  criminal  actions. 
III.    Off  the  iuTormation,  and  proceedius^s  thereon  to 

the  commftmenty  f nclnslFe. 
IT.    Off  the  proceeding!  affter  comnBltment,  and  be* 
ffore  indictment. 
T.    Off  the  indictment. 
TI.    Off  the  proceedings  on  'the  indictment  beffore 

trial. 
Til.    Off  the  trial. 

Till,    off  the  proceedings  affter  trial,  and  beffore  Indg^ 
ment. 
n.    Off  the  Jndgment  and  exocntion. 
X.    Off  nppea!s. 
XI.    Of  miscellaneons  proceedinf^s. 


TITLE  I. 


OF  THE   LOCAL   JURISDICTION   OF   PUBLIO    OFFENCES. 

'^■CTtoir  137.    JarisdietioB  of  offences  committed  in  this  state. 

128.  When  the  offence  is  commenced  without,  but  consummated  within 

this  state. 

129.  When  an  inhabitant  of  this  state  is  concerned  in  a  duel  out  of  the 

same,  and  a  party  wounded  dies  therein. 

130.  When  an  inhabitant  of  this  state  leaves  the  same,  to  elude  the 

statutes  against  duelling. 

131.  When  an  offence  is  committed  partly  in  one  county  and  partly  i» 

another. 

132.  When  an  offence  is  committed  on  the  boundary  of  two  or  mor» 

connties,  or  within  five  hundred  yards  thereof. 

133.  Jurisdiction  of  an  oflf^nce  on  board  a  yessel. 

134.  Of  indictment  for  kidnapping,  enticing  away  a  child,,  or  abduo> 

tion. 
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135.  Of  indictment  for  bijamy  or  incett,  when  committed  in  one  eovntj 

and  defendant  apprehended  in  another. 

136.  When  property  is  feloniously  taken  in  one  county  and  brought  into 

another^ 

137.  Of  an  indictment  against  an  accessary  after  the  fact. 

138.  Convioiion  or  acquittal  in  another  state,  a  bar>  where  the  jnrisdie- 

tion  is  concurrent. 

139.  Conviction  or  acquittal  in  another xsounty,  a  bar,  where  the  Juris* 

diction  is  concurrenL 

§  127.  Every  person,  whether  an  inhabitant  of  this  or 
any  other  state  or  country,  or  of  a  territory  or  district    * 
of  the  United  States,  is  liable  to  punishment,  by  the 
laws  of  this  state,  for  a  public  offence  committed  by  him 

therein,  except  where  it  is  by  law  cognizable  exclusive- 
ly in  the  courts  of  the  United  States. 

Declaratory  of  the  existing  law.  Substantially  in  the  lan- 
guage used  by  the  Massachusetts  Commissioners,  ch.SySec.  1. 

§  128.  When  the  commission   of  a  public   offence 

commenced  without  this  state,  is  consummated  within 
its  boundaries,  the  defendant  is  liable  to  punishment 
therefor  in  this  state,  though  he  were  out  of  the  state 
at  the  time  of  the  commission  of  the  offence  charged, 
if  he  consummated  it  in  this  state,  through  the  inter- 
vention of  an  innocent  or  guilty  agent,  or  by  any 
other  means  proceeding  directly  from  himself;  and  in 

such  case,  the  jurisdiction  i>  in  the  county  ia  which  the 
offence  is  consummated. 

Declaratory  of  a  principle  much  discussed,  and  hi  respect 
to  which  great  doubts  have  existed,  but  which  has  at  leng^ 
been  established  by  the  case  of  The  People  v.  Adams^  3 
Denioy  190,  which  was  affirmed  by  the  court  of  appeals^ 
Aiam$  t.  Tlu  People,  1  Comsi.  173. 
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4  129.  When  an  inhabitant  or  resident  of  this  state, 
by  previous  appointment  or  engagement,  fights  a  duel, 
or  is  concerned  as  second  therein,  out  of  the  jurisdic- 
tion of  this  state,  and  in  the  duel  a  wound  is  inflicted 
upon  a  person,  whereof  he  dies  in  this  state,  the 
jurisdiction  of  the  offence  is  in  the  county  where  the 

death  happened. 

Same  as  2  JR.  S.,  3c(  ecL  746,  sec  6. 

§  130.  WhfTn  an  inhabitant  of  this  state  shall  have 
left  the  same,  for  the  purpose  of  eluding  the  operation  of 

the  provisions  of  the  statutes  relating  to  duelling  and 
challenges  to  fight,  with  the  intent  or  for  the  purpose 
of  doing  any  of  the  acts  prohibited  therein,  the  jurisdic- 
tion is  in  the  county  of  which  the  offender  was  an  in- 
habitant when  the  offence  was  committed,  or  in  any 
eounty  in  which,  in  the  opinion  of  the  governor,  the 
evidence  can  be  most  conveniently  obtained  and  jm^ 
doced,  to  be  designated  by  him  by  a  written  appoint- 
ment, filed  in  the  office  of  the  clerk  of  that  county. 

Same  as  2  R.  S.,  3d  ed.  772,  sec.  1  -  6. 

§  131.  When  a  public  offence  is  committed,  partly  in 
ane  county  and  partly  in  another,  or  the  acts  or  effects 
thereof,  constituting  or  requisite  to  the  consummation 
of  the  offence,  occur  in  two  or  more  counties,  the  juriflh 

f 

dtiction  is  in  either  county. 

Taken  from  the  report  of  the  Massachusetts  CommissionecSi 
ch.  3,  sec.  4     See  also  2  R.  S.y  3d  ed.  813,  sec.  41. 
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§  132.  When  a  public  offence  is  (ominitted  on  the 
boundary  of  two  or  more  counties,  or  within  five  hun- 
dred yards  thereof,  the  jurisdiction  is  in  either  county. 

Same  as  2  /{.  5.,  3d  ed,y  813,  sec.  45. 

§  '33  When  an  offence  is  committed  in  this  state, 
on  board  a  vessel  navigating  a  river,  lake  or  canal,  or 
lying  therein  in  the  prosecution  of  her  voyage,  the  ju- 
risdiction is  in  any  county  through  which  tlie  vessel  is 
navigated  in  the  course  of  her  voyage,  or  in  the  county 
where  the  voyage  terminates. 

Same  as  2  JR  iS'.,  3d  ei,  813,  sec,  44.    The   words  "or 
lyin^  therein,  in  the  prosecution  of  her  voyage,"  are  in  con* . 
formity  with  the   construction   given   to  this  section,  by  the 
supreme  court,  in  The  People  v.  Hulse^  3  Hilly  309. 

§  134.  The  jurisdiction  of  an  indictment, 

1.  For  forcibly  and  without  lawful  authority  seizing 
and  confining  another,  or  inveigling  or  kidnapping  him, 
with  intent,  against  his  will,  to  cause  him  to  be  secret- 
ly confined  or  imprisoned  in  this  state,  or  to  be  sent 
out  of  the  state,  or  to  be  sold  as  a  slave,  or  in  any 
way  held  to  service,  or  of  selling  or  in  any  manner 
transferring  for  a  term  the  services  or  labor  of  a  black, 
mulatto,  or  other  person  of  color,  forcibly  taken,  in- 
veigled or  kidnapped  from  this  state,  to  any  other  state, 
place  or  country ;  or, 

2.  For  decoying,  or  taking,  or  enticing  away  a  child 
under  the  age  of  twelve  years,  with  intent  to  detain  and. 
conceal  it  from  its  parent,  guardian,  or  other  person* 
having  the  lawful  charge  of  the  child ;  or, 
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3.  For  inveigling,  enticing  or  taking  away  an  un- 
married female  of  previous  chaste  cliaracter,  under  the 
age  of  twenty-one  years,  for  the  purpose  of  prostita- 
tion: 

Is  in  any  county  in  which  the  offence  is  committed, 
or  into  or  out  of  which  the  person,  upon  whom  the  of- 
fence was  committed,  may  in  the  commission  of  the 
offence,  have  been  brought,  or  in  which  an  act  was 
done  by  the  defendant  in  instigating,  procuring,  promo- 
ting, aiding  in  or  being  an  accessary  to  the  commission 
of  the  offence,  or  in  abetting  the  parties  concerned 
therein. 

This  section  is  in  conformitj  with  the  existing  statutes,  so 
far  as  relates  to  kidnapping.  2  R.  S.  3d  ed ,  753,  sec,  28, 
29,  32,  33. 

The  same  principle  is  applicable  to  decoying  away  chil- 
Jren,  and  abduction.  In  the  first  of  these  cases,  it  has  been 
recommended  by  the  Massachusetts  Commissioners.  Ch,  3, 
sec.  11. 

§  135.  When  the  offence  either  of  bigamy  or  of  in- 
cest  is  committed  in  one  county,  and  the  defendant  is 
iqiprehended  in  another,  the  jurisdiction  Is  in  either 
county. 

Same  as  2  A.  5.  3d  ed.,  773,  sec.  10. 

§  136.  When  property  feloniously  taken  in  one  coun- 
ty, by  burglary,  robbery,  larceny  or  embezzlement,  has 
been  brought  into  another,  the  jurisdiction  of  the  offence 
U  in  either  county.  But  if,  before  the  conviction  of  the 
defendant  in  the  latter,  he  be  indicted  in  the  former 

[CEIM.  OODK.]  6 
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county,  the  sheriff  of  the  latter  must  upon  demand,  de- 
liver him  to  the  sheriff  of  the  former  county,  upon  be- 
ing served  with  a  copy  of  the  indictment,  and  upon  a 
receipt  endorsed  thereon  by  the  sheriff  of  the  former 
county,  of  the  body  of  the  defendant;  and  is,  on  filing 

the  copy  of  the  indictment  and  the  receipt,  exonerated 
from  all  liability  in  respect  to  the  custody  of  the  de- 
fendant. 

The  first  sentence  of  Ihis  section  is  in  conformity  with  2 
R.  S.  3d  ed. J  Sl3y  sec.  50.  The  second  sentence  is  in  accord* 
ance  with  the  decision  of  the  supreme  court,  in  The  People  v. 
Jtfoson,  9  Wend.  505. 

§  137.  In  the  case  of  an  accessary  after  the  fact  in 
the  commission  of  a  public  offence,  the  jurisdiction  is 
in  the  county  where  the  offence  of  the  accessary  was 
committed,  notwithstanding  the  principal  offence  was 
committed  in  another  county. 

Same  as  2  A.  iS.  3d  ed.,  813,  sec.  48;  except  that  it  is 
confined  to  accessaries  after  the  fact;  the  distinction  between 
an  accessary  before  the  fact  and  a  principal  being  abolished 
by  this  code. 

§  138.  When  an  act  charged  as  a  public  offence,  is 
within  the  jurisdiction  of  another  state,  country  or  ter- 
ritory, as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  former,  is  a  bar  to  a  prosecution  or  in- 
dictment therefor  in  this  state. 

Same  as  2  il.  5.  3d  ed.,  746,  sec.  7. 

§  139.  When  an  offence  is  within  the  jurisdiction  of 
two  or  more  counties,  a  conviction  or  acquittal  thereof 
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in  one  county,  is  a  bar  to  a  prosecution  or  indictment 
therefor  in  another. 

^  Necessary  to  prevent  two  convictions  for  the  saoiie  offence 

in  different  counties. 

TITLE  U. 

«P  THE  TIMS  OP  COMBfENGINO   CRIMINAL   AOTION». 

SscnoN  140.    Prosecution  for  murder  may  be  commenced  at  any  time. 

141.  Limitation  of  two  years,  in  indictments  for  personating  another 

and  marrying  in  such  assumed  character,  and  for  abduction  and 
seduction. 

142.  Limitation  of  three  years,  In  all  other  cases. 

143.  Exception,  when  defendant  is  out  of  the  state. 

144.  Indictment  deemed  found,  when  presented  in  court  and  filed. 

^  MO.  Tbem  is  no  limitation  of  time,  irithm  which. « 
Ijrosecution  for  murder  mu3t  be  commenced.  It  vtSLj 
pfd  commenced  at  aay  time  after  the  de^th  of  the  per- 
iod killed. 

Same  as  2  A.  S.,  3d  fd»  919,  s€€.  37. 

§  141.  An  indictment  for  a  public  offence  must  be 
found  within  two  years  after  its  commission,  in  the  fol- 
lowing cases : 

1.  Falsely  representing  or  personating  any  persoi^ 
and  in  such  assumed  character  marrying  another : 

2.  Inveigling,  enticung  or  taking  away  an  unmarried 
female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  for  the  purpose  of  prostitution : 

3.  Seducing  and  having  illicit  connection  with  an  un- 
married female  of  previous  chaste  character,  under  pro- 
mise of  marriage. 
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The  limitation  of  a  prosecution  for  falselj  representing  or 
personating  any  person,  and  in  such  assumed  character  mar- 
rying another,  is,  by  the  existing  statutes,  the  same  as  pre- 
scribed in  this  section.  2  JR.  S.^  3d  ed.y  763,  sec.  49.  So 
also,  in  the  case  of  abduction.  Laws  of  1848,  p.  118,  ck. 
105.  Seduction  has  been  included,  as  being  within  the 
principle  of  the  other  cases.  See  Laws  of  1848,  p.  148, 
ch.  111. 

§  142.  In  all  other  cases,  an  indictment  for  a  public 
offence  must  be  found  withing  three  years  af\er  its  com- 
mission. 

Same  as  2  JR.  S..  3d  ed ,  812,  sec.  37. 

§  143.  If,  when  the  offence  is  committed,  the  defend- 
ant be  out  of  the  state,  the  indictment  may  be  found 
within  the  term  herein  limited  after  his  coming  within 
the  state ;  and  no  time,  during  which  the  defendant  is 
not  an  inhabitant  of  or  usually  resident  within  the 
state,  is  part  of  the  limitation. 

Substantially  the  same  as  2  R.  S.y  3d  ed.,  812,  sec.  37. 

§  144  An  indictment  is  found,  within  the  meaning  of 
the  last  three  sections,  when  it  is  duly  presented  by  the 
grand  jury  in  open  court,  and  there  received  and  filed. 

Intended  to  render  the  rule  as  to  the  period  of  computation, 
definite  and  certain. 
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TITLE  m. 

OF    THE    INFORMATION,    AND    PROCEEDINGS    THEREON    TO    THE 

COMMITMENT    INCLUSIVE. 

Cbaptss  1.  The  information. 

U.  The  warrant  of  arreit. 

III.  Arrest  by  an  officer,  under  a  warrant. 

IV.  Arrest  by  an  officer,  without  a  warrant. 
y.  Arrest  by  a  private  person. 

VI.    Re-taking,  after  an  estape  or  rescue. 

VII.    Examination  of  the  case,  and  discharge  of  the  defendant  or  holding 
him  to  answer. 


CHAPTER  L 

THE   INFORMATION, 

SscTioN  145.    Information,  defined. 

146.  Magistrate,  defined. 

147.  Who  are  magistrates. 

§  145.  The  information  is  the  allegation  made  to  a 
magistrate,  that  a  person  has  been  guilty  of  some  de- 
signated public  offence. 

§  146.  A  magistrate  is  an  officer,  having  power  to 
issue  a  warrant  for  the  arrest  of  a  person  charged  with 
a  public  offence. 

The  deJulMon  of  the  ttrm  ''  magistrate,"  as  used  through- 
out the  code,  is  here  given,  to  save  the  unnecessary  repetition 
of  the  official  names  of  the  officers  who  come  within  this 
description. 

§  147.  The  following  persons  are  magistrates : 

1.  The  judges  of  the  supreme  court : 

2.  The  county  judges,  and  special  county  judges : 


7A  THE  CX>DE  OF 

3.  The  judges  of  the  superior  court  of  the  city  of 
New- York : 

4.  The  judges  of  the  court  of  common  pleas  of  the 
city  of  New-York : 

5.  City  judges: 

6.  Justices  of  the  peace : 

7.  Police  and  other  special  justices,   appointed  or 
elected  in  a  city,  village,  or  town : 

8.  The  mayors  and  recorder^  of  cities. 

The  same  as  2  R,  5.,  3d  ed,y  792,  sec.  1  ;  except  in  the 
omission  of  aldermen,  who,  in  the  opinion  of  the  Commis- 
sioners, need  not  possess  the  powers  of  magistrates,  and  the 
addition  of  the  city  judges. 

CHAPTER  n. 

THE  WARRANT  OF   ABUEST. 

SscTioN  148.    Examination  of  the  prosecutor  and  his  witnessei,  upon  the  infor- 
mation. 

149.  Depositioni,  what  to  contain. 

150.  In  what  ease  warrant  of  arrest  may  be  issned. 

151.  Form  of  the  warrant. 

152.  Name  or  description  of  the  defendant,  in  the  warrant,  and  statement 

of  the  oSence. 
163.    Warrant  to  be  directed  to  and  executed  hj  a  peace  officer. 
154.    Who  are  peace  officers. 
150^  156.    To  what  peace  officers  warrant  to  be  directed,  and  when  and 

how  to  be  executed  in  another  county. 

167.  Endorsement  on  the  warrant,  for  service  in  another  county,  how  and 

upon  what  proof  to  be  made. 

168.  Defendant  to  be  taken  before  the  magistrate  issuing  the  warrant*  or 

another  magistrate  in  the  same  county. 

169.  Defendant,  arrested  for  a  misdemeanor  in  another  county,  to  be 

taken  before  a  magistrate  therein,  and  admitted  to  bail. 

160.  Proceedings  on  taking  bail  from  the  defendant,  in  such  case. 

161.  Proceedings,  where  he  is  admitted  to  bail  in  such  case,  bat  bail  is 

not  given. 

162.  Before  what  magistrate  in  the  same  county,  defendant  is  to  be  taken, 

when  the  magistrate  issuing  the  warrant  is  unable  to  act. 

163.  Defendant,   in  all  cases  to  be  taken  before  a  magistrate^   without 

delay. 

164.  If  defendant  taken  before  another  magistrate  than  the  one  who  is- 

sued the  warrant,  depositions  to  be  sent  to  the  magistrate,  or  wit- 
nesses to  be  examined  anew. 
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§  148.  When  an  information  is  laid  before  a  magis- 
trate, of  the  commission  of  a  public  offence,  he  must 
examine  on  oath  the  informant  or  prosecutor,  and  any 
witnesses  he  may  produce,  and  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the 
parties  making  them. 

Substantially  the  same  as  2  R.  5.,  3d  ed.  793,  sec.  2. 

§  149.  The  depositions  must  set  forth  the  facts  stated 
by  the  prosecutor  and  his  witnesses,  tending  to  estab- 
lish the  commission  of  the  offence  and  the  guilt  of  the 
defendant. 

This  section  is  intended  to  obviate  the  loose  practice  in 
use  in  the  taking  of  depositions,  by  which,  instead  of  stating 
the  particular  facts,  conclusions  of  law  are  stated.  It  is  very 
common,  for  example,  to  state  in  cases  of  larceny,  nothing 
more,  than  that  the  property  was  feloniously  stolen,  taken 
an  J  carried  away,  and  that  the  complainant  suspects  that  it 
was  so  stolen,  &c.,  by  the  person  charged.  To  sustain  an 
indictment  for  perjury  on  the  affidavit,  if  false,  the  particular 
matters  of  fact  should  be  stated  ;  leaving  the  conclusion  of 
law  to  the  magistrate. 

^  150.  If  the  magistrate  be  satisfied  therefrom,  that 
the  offence  complained  of  has  been  committed,  and 
that  there  is  reasonable  ground  lo  believe  that  the  de- 
fendant has  committed  it,  he  must  issue  a  warrant  of 

arrest. 

Subbtantidlly  the  same  as  2  R.  S.,  3d  ed.  793,  sec.  3. 

§  151.  A  warrant  of  arrest  is  an  order  in  writing  in 
the  name  of  the  people,  signed  by  a  magistrate,  com- 
manding the  arrest  of  the  defendant,  and  may  be  sub- 
stantially in  the  following  form  : 
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"  County  of  Albany,  [or  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  state  of  New- York : 
To  any  sheriff,  constable,  marshal  or  policeman  in  this 
state,  [or  in  the  comity  of  Albany^  or  as  the  case  may  be, 
as  provided  in  sections  155  and  156.] 

"  Information  upon  oath  having  been  this  day  laid 
before  me,  that  the  crime  of,  [designating  it, '  has  been 
committed,  and  accusing  C.  D.,  thereof, 

"  You  are  therefore  commanded,  forthwith  to  arrest 
the  above  named  0.  D.,  and  bring  him  before  me,  at — 
[naming  the  place,]  or  in  case  of  my  absence  or  inabili- 
ty to  act,  before  the  nearest  or  most  accessible  magistrate 
in  this  county, 

"  Dated  at  the  City  of  Albany y  [or'as  the  case  may  be,] 
this  day  of  ,  1850." 

E.  F.  Justice  of  the  peace, 
[or  as  the  case  may  be.] 

§  152.  The  warrant  must  specify  the  name  of  the  de- 
fendant, or  if  it  be  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It 
must  also  state  an  offence  in  respect  to  which  the  ma- 
gistrate has  authority  to  issue  the  warrant,  and  the  time 
of  issuing  it,  and  the  city,  town  or  village  where  it  is 
issued,  and  be  signed  by  the  magistrate  with  his  name 
of  office. 

§  153.  The  warrant  must  be  directed  to,  and  executed 
by,  a  peace  officer. 
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§  164.  A  peace  officer  is  a  sheriff  of  a  counly,  or  a 
constable,  marshal  or  policeman  of  a  city,  town  or 

^Tillage. 

§  155.  If  the  warrant  be  issued  by  a  judge  of  the  su- 
preme court,  or  of  the  superior  court  or  court  of  com- 
mon pleas,  in  the  city  and  county  of  New- York,  or  by 
a  county  judge,  or  by  the  presiding  judge  of  a  city 
court,  it  may  be  directed  generally  to  any  sheriff,  con- 
stable, marshal  or  policeman  in  the  state,  and  may  be 
executed  by  any  of  those  officers  to  whom  it  may  be 
delivered. 

§  156.  If  it  be  issued  by  any  other  magistrate,  it  may 
be  directed  generally  to  any  sheriff,  constable,  marshal 
or  policeman  in  the  county  in  which  it  is  issued,  and 
may  be  executed  in  that  county;  or  if  the  defendant 
be  in  another  county,  it  may  be  executed  therein,  upon 
the  written  direction  of  a  magistrate  of  that  county 
endorsed  upon  the  warrant,  signed  by  him,  with  his 
name  of  office,  and  dated  at  the  city,  town  or  village 
where  it  is  made,  to  the  following  effect:  "  This  war- 
rant may  be  executed  in  the  county  of  Monrocy^  [or  as 
Hie  case  may  be.] 

§  157.  The  endorsement  mentioned  in  the  last  sec- 
tion, cannot,  however,  be  made,  unless  upon  the  oath 
of  a  credible  witness,  in  writing,  endorsed  on  or  annex- 
ed to  the  warrant,  proving  the  hand  writing  of  the 
magistrate  by  whom  it  was  issued.     Upon  this  proof) 


74  THE  CODE  OF 

the  magistrate  endorsing  the  warrant  is  exempted  from 
liability  to  a  civil  or  criminal  action,  though  it  aflei^ 
wards  appear  that  the  warrant  was  illegally  or  impro- 
perly issued. 

The  last  ^hree  sections  are   in    substantia]  conformity  with 
2  R.  S,  3d  €fi.,  793.     sec.  4 — 6. 

§  158.  If  the  offence  charged  in  the  warrant  be  a  fel- 
ony, the  officer  making  the  arrest  must  take  the  de- 
fendant before  the  magistrate,  who  issued  the  warrant, 
or  some  other  magistrate  in  the  same  county,  as  pro- 
vided in  section  162. 

Substantially  the  same  as  2  /{.  S.,  3i  ed.,  794,  ^ec.  11. 

§  159.  If  the  offence  charged  in  the  warrant  be  a 
raisdemea::or,  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  required  by  the  de- 
fendant, take  him  before  a  magistrate  in  that  county 
who  must  admit  the  defendant  to  bail,  and  take  bail 
from  him  accordingly. 

Substantialiv  the  same  as  2  R.  S.  3(1  ed.  793,  sec.  8. 

§  160.  On  taking  bail,  the  magistrate  must  certify  that 
fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking  of  bail  to  the  officer  having  charge  of  the 
defendant.  The  officer  must  then  discharge  the  defend* 
ant  from  arrest,  and  must  without  delay,  deliver  the 
warrant  and  undertaking  to  the  clerk  of  the  court  at 
which  the  defendant  is  required  to  appear. 

Substantially  the  same  as  2  R.  5.,  3d  ed.,  791,  sec.  9. 
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^  161.  If,  on  the  admission  of  the  defendant  to  bail,  as 
provided  in  section  159,  bail  be  not  forthwith  given,  the 
officer  must  take  the  defendant  before  the  magistrate 
who  issued  the  warrant,  or  some  other  magistrate  in 
the  same  county,  as  provided  in  the  next  section. 

Substantially  the  same  as  2  it.  5.,  3J  ed.,  794,  sec.    10. 

§  162.  When,  by  the  preceding  sections  of  this  chap* 
ter,  the  defendant  is  required  to  be  taken  before  the 
magistrate  who  issued  the  warrant,  he  may,  if  the  ma- 
gistrate be  aTisent  or  unable  to  act,  be  taken  before  the 
nearest  or  most  accessible  magistrate  in  the  same  county. 
The  oflScer  must,  at  the  same  time,  deliver  to  the  ma- 
gistrate, the  warrant  with  his  return  endorsed  and  sub- 
scribed  by  him. 

» 

Founded  upon  and  the  same  in  principle  as  2  R.  5.,  3d  ed., 
794,  sec.  12. 

(  163.  The  defendant  must,  in  all  cases,  be  taken  be- 
fore the  magistrate  without  unnecessary  delay. 

(  164.  If  the  defendant  be  taken  before  a  magis- 
trate other  than  the  one  who  issued  the  warrant,  the 
depositions  on  which  the  warrant  was  granted  must 
be  eent  to  that  magistrate,  or  if  they  cannot  be  procur- 
ed, the  prosecutor  and  his  witnesses  must  be  summoned 
to  give  their  testimony  anew. 

The  last  two  sections  are  new,  but  necessary  to  cariy  out 
the  spirit  of  the  previous  secti  ns. 
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CUAPTER  in. 

A.RBEST  BT   AH   OFFICER,  UKPEK  A   WABBAHT. 

Sbctiov   166.  Arrest,  defined. 

166.  By  whom  an  arrest  may  be  made. 

107.  Every  person  boond  to  aid  an  officer  in  ^  arrefl* 

168.  When  the  arrest  may  be  mad«. 

169*  How  an  arrest  is  made. 

170.  No  further  restraint  allowed,  than  is  necessary  to  arrest  and  da* 

tention  of  defehdant« 

171.  Officer  must  state  his  authority,  and  show  warrant.  If  required. 

172.  If  defendant  flee  or  resist,  officer  may  use  all  necessary  meant  to 

effect  arrest. 
173, 174.    When  officer  may  break  open  a  door  or  window. 

The  provisions  of  this  chapter,  and  of  chapters  4,  5  and  6, 
\)(rhich  follow,  are  intended  to  define  the  rights  and  dutieSi  as 
well  of  public  officers  as  of  private  citieens,  in  the  arreot  with 
or  without  a  warrant,  of  persons  charged  with  crime.  In  re^ 
spect  to  this  it  may  be  remarked,  as  has  been  already  done  in 
reference  to  the  right  of  lawful  resistance  to  the  commission  of 
an  offVnce,  /).  36,  37,  that  they  have  been  hitherto  left  wholly 
unregulated  by  positive  or  written  law.  If,  in  the  one  caseia 
system  of  appropriate  regulation  might  have  been  excusably 
omitted,  the  Commissioners  do  not  well  see,  with  what  pro- 
priety they  could  have  overlooked  its  introduction,  in  respect 
to  this  branch  of  duty.  The  good  order  of  society  requires^ 
in  order  that  crime  may  be  detected  and  punished,  that  the 
arrest  of  criminals  should  in  all  cases  be  justified,  where,  but 
for  the  existence  of  a  well  defined  right,  it  would  elude  both 
detection  and  puni>hment.  It  is  upon  this  great  principle, 
that  the  rules  of  the  common  law,  by  which  the  extent  of 
this  right  have  been  defined,  are  established.  If  it  could  be 
reasonably  supposed,  that  in  the  thousand  emergencif*8  which 
arise,  the  public  officer  or  the  citizen  was  so  well  versed  in 
those  principles,  as  to  be  able  safely  to  apply  them,  there 
would  be  no  necessity  for  legislation.  But  when  it  is  re* 
membered,  that  in  all  these  cases  he  acts  at  the  peril  of  a 
lawful  resistance,  even  to  the  extent  of  taking  his  life  by  t}ie 
party  arrested,  or  of  the  consequences  of  a  civil  action,  where 
he  has  transcended  his  powers,  the  duty  of  the  lrgi>lature, 
clearly  to  define  them,  would  seem  to  be  beyond  dispute.  It 
is  a  case  of  no  unfrequent  occurrence,  that  in  the  attempted 
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arrest  of  a  public  ofTender,  the  citizen,  who  incurs  great  risk 
for  the  vindication  of  the  law,  is  subjected  to  consequences 
like  these  ;  an<l  the  books  are  not  barren  of  cases  where  the 
sacrifice  of  the  life  of  an  innocent  person,  acting  under  a 
mistaken  but  honest  view  of  his  duty,  has  been  successfully 
defended,  on  the  ground  that  he  had  transcended  his. 
authority*  It  may  be  true,  that  the  common  law  suiBciently 
defines  it ;  but  it  is  equally  true,  that  the  sources  of  that  law  are 
hidden  from  the  view  of  those  who  are  most  frequently  called 
upon  to  exercise  the  power  in  question  ;  and  it  is  for  the 
legislature  to  dettrmine,  whether  it  should  be  left  in  uncertainty 
and  doubt,  when  by  a  few  well  timed  enactments,  the  evil  can 
be  so  easily  remedied.  The  importance  of  this  subject  was 
not  overlooked  by  Mr.  Livingston,  in  his  report  of  a  criminal 
code,  already  referred  to  ;  and  the  Commissioners  cannot  for- 
kear  quoting  the  forcible  and  eloquent  remarks  with  which 
be  urges  upon  the  legislature,  the  important  and  solemn  duty 
of  clear  and  distinct  legislation  upon  this  subject.  "  Officers* 
of  justice/'  says  h%  ''  oiien  uneducated  and  overbearing  men,, 
either  do  not  know,  or  designedly  exceed  the  bounds  of  their 
authority.  The  accused  sometimes  submits  to  illegal  acts  ; 
at  others,  resists  those  to  which  he  ought  to  submit.  The 
citizen,  when  legally  called  on  to  enforce  the  execution  of 
the  law,  refuses  to  obey,  or  makes  himself  liable  to  a  prose- 
cution, for  aiding  in  an  illegal  arrest ;  and  it  is  believed  that 
of  all  the  cases  of  murder,  manslaughter,  violent  assault  and 
&lse  imprisonment,  reported  in  the  books,  no  inconsiderable 
pro|)ortion  will  be  found  to  have  arisen  from  ignorance  of 
rights  and  duties  in  granting  warrants,  in  making  arrests  or  re- 
sisting them — ignorance  inevitable,  from  the  state  of  our  laws ; 
for  where,  (it  is  asked  on  this,  as  it  has  been  on  former  occa- 
sions,) where  is  the  necessary  information  to  be  obtained  ? 
The  written  law  is  silent ;  the  oracles  who  pronounce  that 
which  is  unwritten,  only  speak  when  the  case  has  already 
happened  ;  and  the  unfortunate  citizen,  called  on  to  act  or 
sufier  at  a  moment's  warning,  is  forced  to  do  it  at  his  own 
risk ;  for  those  to  whom  he  has  confided  the  care  of  framing 
rules  for  his  government,  have  hitherto  obstinately  refused^ 
or  negligently  omitted  to  dictate  them.  It  is  time  that  this. 
duty  should  be  done  :  it  is  more  than  time  that  this  reproach 
should  be  taken  away  from  our  legislation.  You  declare  that 
every  man  who  kills  an  officer  in  the  legal  discharge  of  hb 
dttty,  is  guilty  of  murder^  and  shall  suffer  death*    You  say 
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that  resistance  to  an  unlawful  arrest  is  justifiable ;  and  you 
cruelly  and  wantonly  refuse  to  explain  what  is  a  lawful  and 
which  an  unlawful  arrest.  You  refer  to  the  contradictorj 
and  confused  decisions  of  courts  in  a  foreign  country,  for  in- 
formation on  this  ail-important  point.  Do  you  understand 
those  laws  t  Are  they  clear  ? — Deign  then  to  clothe  them 
in  the  w*ords  of  legislative  authority  :  publish  them  to  your 
constituents.  Are  the  cases  contradictory  ? — Tell  us  which 
of  them  is  the  law.  Are  they  confused  and  uncertain  ? — 
Explain  them.  Do  you  not  understand  them  yourselves  1 — 
Then  how  should  we  your  constituents  be  guided  by  them, 
in  matters  too  on  which  depend  life  or  death  ?  If  the  rules 
now  offerered  are  not  approved,  frame  others.  When  obedi- 
ence is  exacted,  under  such  a  sanction,  the  least  the  people 
can  require,  is  to  be  clearly  and  explicitely  told  what  it  is 
they  are  to  obey.  I  feel  that  I  am  repeating  here,  ideas  that 
have  been  more  than  once  expressed,  and  that  I  am  urging 
former  arguments  with  a  zeal  that  may  be  deemed  indiscreet, 
and,  I  hope,  is  unnecessary  ;  but  I  have  a  great,  a  holy  duty 
to  perform,  and  I  dare  not  leave  any  part  of  it  undone,  from 
the  fear  of  giving  offence,  or  the  hope  of  conciliating  favor, 
much  less  that  of  gaining  applause.'*  Liv.  Crim.  Cade,  p. 
211,212. 

The  importance  of  this  subject  has  been  felt,  and  the  ne* 
cessity  of  legislation  upon  it  admitted,  by  high  legal  author^ 
ity  in  England.  In  the  eighth  report  of  the  Commissionert 
on  Criminal  Law,  (p  43-48,)  no  less  than  thirty-one  articles 
have  been  devoted  to  detailed  provisions  on  the  subject  of 
arrests  by  constables  and  private  persons  without  a  warrant ; 
and  in  their  notes  to  the  pro\  isions  recommended  by  them, 
they  have  collected  a  body  of  common  law  authority,  the  ex* 
tent  of  which,  of  itself,  by  showing  the  utter  impossibility  id 
its  being  brought  within  the  reach  of  the  officer  and  the  citi- 
zen, proves  the  necessity  of  its  being  compressed  into  a  few 
plain  and  intelligible  directions. 

§  165.  Arrest  is  the  taking  of  a  person  into  custody, 
that  he  may  be  held  to  answer  for  a  public  offence. 

§  1G6.  An  arrest  may  be  cither, 

1.  By  a  peace  officer,  under  a  warrant; 
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2.  By  a  peace  officer,  without  a  warrant :  or 

3.  By  a  private  person. 

§  167.  Every  person  must  aid  an  officer  in  the  execu- 
tion of  a  warrant,  if  the  officer  require  his  aid  and  be 
present  and  acting  in  its  execution. 

§  168.  If  the  offence  charged  be  a  felony,  the  arrest 
may  be  made  on  any  day,  and  at  any  time  of  the  day 
or  night.  If  it  be  a  misdemeanor,  the  arrest  cannot  be 
made  on  Sunday,  or  at  night,  unless  upon  the  direction 
of  the  magistrate  endorsed  upon  the  warrant. 

§  169.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the 
custody  of  the  officer. 

§  170.  The  defendant  is  not  to  be  subjected  to  any 
more  restraint,  than  is  necessary  for  his  arrest  and  de- 
tention. 

§  171.  The  officer  must  inform  the  defendant  that  he 
acts  under  the  authority  of  the  warrant,  and  must  also 

show  the  warrant,  if  required. 

§  172.  If,  after  notice  of  intention  to  arrest  the  de- 
fendant, he  either  flee  or  forcibly  resist,  the  officer  may 
use  all  necessary  means  to  effect  the  arrest. 

§  173.  The  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  dwelling-house,  to  execute  the 
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warrant,  if,  after  notice  of  his  authority  and  purpose, 
he  be  refused  admittance. 

§  174.  An  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  dwelling  house,  for  the  purpose 
of  liberating  a  person,  who,  having  entered  for  the  pur- 
pose of  making  an  arrest,  is  detained  therein,  or  when 
necessary  for  his  own  liberation. 

CHAPTER  IV. 

ARREST   BY    AN    OFFICER,  WITHOUT   A   WARRANT. 

BxoTioN  175.  In  what  cases  allowed. 

176.  May  break  open  a  door  or  window,  if  a  'mittance  refused. 

177.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

178.  Must  state  his  authority,  and  cause  of  arrest,  except  where  party  is 

committing  felony  or  is  pursued  after  escape. 

179.  May  take  before  a  magistrate,  a  person  arrested  by  a  by-ttand«rt 

for  breach  of  the  peace. 

180.  Magistrate  may  commit  by  verbal  or  written  order,  for  offences 

committed  in  his  presence. 

173.  A  peace  officer  may,  without  a  warrant,  arrest 

* 

a  person, 

1.  For  a  public  offence,  committed  or  attempted  in 
his  presence : 

2.  When  the  person  arrested  has  committed  a  felo- 
ny, although  not  in  his  presence : 

3.  When  a  felony  has  in  fact  been  committed,  and 
he  has  reasonable  cause  for  believing  the  person  arrest- 
ed to  have  committed  it : 

4.  On  a  charge,  made  upon  reasonable  cause,  of 
the  commission  of  a  felony  by  the  party  arrested. 
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§  176.  To  make  an  arrest,  as  provided  in  the  last  sec- 
tion, the  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  dwelling-house,  if,  after  notice  of 
his  office  and  purpose,  he  be  refased  admittance. 

§  177.  He  may  also,  at  night,  without  a  warrant,  ar- 
rest any  person  whom  he  has  reasonable  cause  for  be- 
lieving to  have  committed  a  felony,  and  is  justified  in 
making  the  arrest,  though  it  afterwards  appear  that  a 
felony  had  not  been  committed. 

§  178.  When  arresting  a  person  without  a  warrant* 
the  officer  must  inform  him  of  his  authority  and  the 
cause  of  the  arrest,  except  when  he  is  in  the  actual 
cbmmission  of  a  public  offence,  or  is  pursued  immedi- 
ately after  an  escape. 

§  179.  He  may  take  before  a  magistrate,  a  person,  who, 
being  engaged  in  a  breach  of  the  peace,  is  arrested  by  a 
by-stander  and  delivered  to  him. 

§180.  When  a  public  offence  is  committed  in  the 
presence  of  a  magistrate,  he  may,  by  a  verbal  or  writ- 
ten order,  command  any  person  to  arrest  the  offender, 
and  may  thereupon  proceed  as  if  the  offender  had  been 
brought  before  him  on  a  warrant  of  arrest 

[aiU.  CQDK.|  6 
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CHAPTER  V. 

AHBEST  BT  A  FRITATE  PXHSON. 

SxcTioH  181.    In  what  eases  allowed. 

182.  Must  inform  the  party  of  the  cause  of  arrest,  except  when  actnallf 

committing  the  offence  or  on  pursuit  after  escape. 

183.  May  break  opeu  a  door  or  window,  if  admittance  refused. 

184.  Must  immediately  take  prisoner  before  a  magistrate^  or  deUTtr 

him  to  a  poace  officer. 

§  181.  A  private  person  may  arrest  another, 

1.  For  a  public  offence,  committed  or  attempted  in 
his  presence : 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence : 

3.  When  a  felony  has  been  in  fact  committed,  and 
he  has  reasonable  cause  for  believing  the  person  arrest- 
ed  to  have  committed  it 

§  182.  He  must,  before  making  the  arrest,  inform  the 
person  to  be  arrested  of  the  cause  thereof,  and  require 

him  to  submit,  except  when  he  is  in  the  actual  com- 
mission of  the  offence,  or  when  he  is  arrested  on  pur- 
suit immediately  after  its  commission. 

§  183.  If  the  person  to  be  arrested  have  committed  a 
felony,  and  a  private  person,  afler  notice  of  his  inten- 
tion to  make  the  arrest,  be  refused  admittance,  he  may 
break  open  an  outer  or  inner  door  or  window  of  a  dwell- 
ing house,  for  the  purpose  of  making  the  arrest. 

§  184.  A  private  person,  who  has  arrested  another  for 
the  commission  of  a  public  offence,  must,  without  un- 
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necessary  delay,  take  him  before  a  magistrate!^  or  deli- 
ver him  to  a  peace  officer. 

CHAPTER  VL 

&E-TAKIN6,  AFTER  AN  ESCAPE  OR  RESGOB. 

fftcnon  185.    BCay  be  at  Any  tiiiM,  or  in  any  place  in  the  ftate. 

186.    May  break  open  a  door  or  window,  if  admittance  refiued. 

§  185.  If  a  person  arrested,  escape  or  be  rescued,  the 
person  from  whose  custody  he  escaped  or  was  rescued, 
may  immediately  pursue  and  retake  him,  at  any  time, 
and  in  any  place  in  the  slate* 

§  186.  To  retake  the  person  escaping  or  rescued,  the 
person  pursuing  may,  after  notice  of  his  intention  and 
lefasal  of  admittance,  break  open  an  outer  or  inner 
4oor  or  window  of  a  dwelling  house. 

CAAPTER  VIL 

CUHIKATIDN  OF     THE  CASE,  AND    DISCHARGE     OF  THE    DEFENDANT 

OR  HOLDING  HIM  TO  ANSVTER. 

^KTiov  187.    Magistrate  to  inform  defendant  of  the  eharge,   and  his  right  to 
eounieL 

188.  Time  to  send,  and  sending  for  eoonsel. 

189.  On  appearance  of  eonnsel,  or  waiting  for  him  m  reasonable  time, 

examination  to  proceed. 

190.  When  te  be  completed.    A<yoQmment. 

191.  On  aiyoammenty  defendant  to  he  committed,  or  diecharged  on  de» 

posit  of  money. 

192.  Form  of  commitment. 

198.    Depositions)  to  be  read  on  examination^  and  witnesses  examined* 
191.    Examination  of  witnesses  to  be  in  presence  of  defendant,  and 

witnesses  to  be  croM-examined  in  his  behalf. 
196.    Defendant  to  be  informed  of  his  right  to  malce  a  statement. 

196.  WaiTer  of  his  right,  and  its  effect. 

197.  08.    BUtement,  how  taken. 

198.  How  reduced  to  writing,  and  authenticated. 

fOO.    After  statement  or  waiver,  defendant's  witnesses  to  be  examined. 
301.    Witnesses  to  be  kept  apart. 
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202.  Who  VkKf  be  present  at  examination. 

2U3.  Testimony,  how  taken  and  authenlieated. 

204.  Depositions  and  statement,  how  and  by  whom  kept* 

205.  Violation  of  last  section,  a  misdemeanor. 

206.  Defendant  entitled  to  copies  of  depositions  and  statement.. 
207*  Defendant,  when  and  how  to  be  discharged. 

208.    When  and  how  to  be  committed. 
2U9.    Order  for  commitment. 

210.  Certificate  of  bail  beini^  taken. 

211.  Order  for  bail,  on  commitment. 
S]2»  213.    Form  of  commitment. 

214.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

215.  Security  for  appearance  of  witnesses,  when  and  how  reqoired. 
816.    Infanta  and  married  women  may  be  required  to  give  security  for 

appearance  as  witnesses. 

217.  Witness  to  be  committed,  on  reftisal   to  gire  seenrity  fbr  q^ 

peuraace. 

218.  Witness,  mmbleto  give  secority,  may  be  conditionally  examined. 

219.  Last  section  not  applicable  to  prosecutor  or  accomplice. 

220.  Magistrate  to  return  depositions,  statement  and  undertakings  of 

witnesses,  to  the  court. 

The  subject  embraced  id  this  chapter  has  engaged  the  most 
anxious  attention  of  the  Commissioners.  The  existing  prtc^ 
tice  in  relation  to  it  admits  of  great  and  essential  improve- 
menty  not  merely  in  its  details,  but  in  13  principles.  By  that 
practice,  the  magistrate  is  required,  upon  the  defendant  being 
brought  before  him,  to  summon  the  witnesses  on  whose  ottb 
the  warrant  is  founded,  and  to  proceed  to  examine  them  in 
the  presence  of  the  defendant.  He  is  then  to  take  the  exam- 
ination of  the  defendant,  after  cautioning  him  that  he  is  not 
bound  to  answer;  and  after  the  examination,  he  b  to  take  the 
testimony  of  any  witnesses  whom  the  defendant  may  produce. 
Upon  the  completion  of  this  proceeding,  he  is  to  decide 
whether  there  is  sufficient  cause  to  hold  the  defendant  to  ans- 
wer, and  to  commit  or  discharge  accordingly.  2 IL  S.  793* 
796,  Sec.  2  -  22. 

An  examination  of  the  statutory  provisions  upon  this  sub- 
ject, now  in  force,  and  a  close  observation  of  the  eourse  of 
practice  under  them,  have  convinced  the  commissioners  of  the 
ikecessity  of  some  safeguards,  which  the  law  has  not  yet  pro- 
vided, being  thrown  around  the  rights  of  the  defendant.  While 
they  are  aware  that  many  undue  means  have  been  afforded  by 
the  technicalities  of  the  law.  and  in  some  instances  by  the 
laxness  with  which  it  has  been  administered, — evils  for  which 
they  have  endeavored  to  provide  an  adequate  remedy, — th^ 
have  resolved  in  this,  as  in  other  respects,  to  recommend  the  ad- 
option of  such  proivsions  as  will  protect  the  substantial  rij 
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x>{  a  party  accused  of  crime.  It  is  one  of  the  proudest  at- 
tributes of  the  system  under  which  we  Iive^  and  of  the  con- 
stitution by  which  the  blessings  of  lifti,  liberty  and  property 
are  guaranteed,  that  no  matter  what  may  be  the  enormity  of 
his  crime,— -no  matter  how  great  the  intensity  of  public  ex- 
K:itement  against  him,-^no  matter  how  abject  or  degraded  be 
may  be, — the  life  and  liberty  of  the  citisen  are  protected 
until  tney  are  forfeited  by  due  process  of  law.  It  is  no  less 
true,  that  punishment  derives  its  moral  force,  not  so  much  from 
its  severity,  as  from  the  certainty  that  it  has  been  inflicted  in 
compliance  with  the  spirit  of  those  institutions,  and  after  every 
opportunity  has  been  afforded  to  the  accused,  of  defending 
himself  by  those  means  which  the  law  has  given  for  the  pro- 
tection of  the  innocent.  The  theory  of  our  law  is,  that  every 
man  is  presumed  innocent  until  the  contrary  is  established; 
and  any  portion  of  our  system  which  assumes  a  contrary 
principle,  demands  prompt  and  immediate  correction. 

To  no  portion  of  the  subjects  referred  to  in  this  report,  do 
these  remarks  apply  with  greater  force,  than  to  the  initiatory 
proceedings  for  the  ascertainment  of  the  defendant's  guilt 
In  the  proceedings  after  his  commitment,  and  upon  his 
trial,  his  instincts  teach  him  to  seek  the  aid  of  those  whose 
profession  and  experience  may  ensure  the  protection  of 
liis  rights.  But  in  the  early  stages  of  the  accusation, — when 
be  is  hurried  before  a  magistrate  upon  a  charge  of  which  be 
4nay  be  innocent,  and  of  which,  even  if  it  be  otherwise,  the 
law  has  not  yet  adjudged  him  guilty^ — the  first  dictate  of  duty 
seems  to  be,  to  inform  him  of  his  rights,  and  to  affiird  him 
every  opportunity  to  throw  around  himself  the  protection  of 
the  law.  And  yet,  according  to  tbfe  existing  system  of  prac- 
tice, upon  the  idle  fiction  that  every  man  b  presumed  to  know 
tbe  law,  he  is  supposed  to  be  informed  of  the  first  right  secur- 
red  to  him  by  the  coLstitution, — that  of  appearii^  and  de» 
fending  himself  by  counsel.  If  he  happen  to  be  ignorant  of 
this,  the  examination  of  the  case  proceeds,  and  testimony  is 
taken  against  him,  which  may  be  Illegal  in  its  character,  or 
which,  >x  ithout  the  substantial  opportunity  for  a  cross  ex- 
amination, may  in  some  contingencies  be  used  against  him  on 
bis  trial. 

Against  this  prejudice  the  Commissioners  propose  to  guard, 
by  requiring  the  magistrate  to  inform  the  defendant  of  his 
right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  before  any  further  proceedings  are  had/— -to  allow  the  de* 
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fendant  a  reasonable  time  to  procure  counsel,  —  and  to  send 
for  such  counsel  in  the  citj  or  town,  as  the  defendant  may 
name.     Sec.  187,  188. 

By  the  existing  practice,  when  the  defendant  is  brought  be* 
fore  a  magistrate,  no  time  is  limited,  within  which  the  case 
must  be  examined,  preliminarily  to  the  discharge  or  commit^ 
ment  of  the  defendant.  This  state  of  things  leads  to  an  abuse 
which  the  Commissioners  hare  reason  to  believe  has  not  un* 
frequently  existed, — namely,  the  arrest  of  a  person  upon  testi* 
mony  which  would  be  insufficient  to  hold  him,  and  bis  deten- 
tion until  evidence  can  be  hunted  up,  upon  which  the  magis- 
trate might  be  warranted  in  committing  him.  If  the  Com* 
missioners  had  had  power  to  collect  the  facts,  in  support 
of  this  and  other  statements  which  they  will  have  occasion 
to  submit,  they  do  not  doubt  that  they  wouU  have  been  able 
to  lay  before  the  legislature,  the  most  conclusive  evidence  of 
the  existence  oi  this  abuse.  Nor  has  it  stopped  here.  Cases 
have  existed,  where  the  defendant,  after  a  long  detention,  in 
what  is  termed  the  dtscretion  of  the  magistrate,  has  been  dis- 
charged, for  want  of  proof  sufficient  to  hold  him;  or  when  be 
could  be  no  longer  held,  has  been  committed  as  a  vagrant,  as  the 
only  device  by  which  time  could  be  obtained  for  procuring 
testimony  against  him. 

The  Commisssoners  do  not,  in  these  remarks,  intend  to  un- 
dervalue the  importance  of  great  vigilance,  on  the  part  of 
public  officers,  in  the  detection  and  prosecution  of  crime;  but 
they  are  entirely  at  a  loss  to  perceive  the  justice  of  a  system, 
by  the  practical  operation  of  which,  the  liberty  of  a  citizen,  be 
ke  who  be  may,  is  to  be  placed  entirely  at  the  discretion  of 
the  magistrate.  When  a  man  is  charged  with  an  offence,  no 
one  will  deny  that  he  sfaould  not  be  deprived  of  his  liberty, 
for  a  moment,  unless  upon  such  proof  as  furnishes  reasonable 
cause  to  believe  him  guilty  of  the  crime.  Or  if  be  may  be 
arreited  without  such  proof,  it  will  hardly  be  contended  that 
he  should,  for  any  purpose,  be  unlimitedly  held  in  custody  as 
discretion  or  caprice  may  dictate.  Yet  such  is  the  operation 
of  the  present  system.  *'As  soon  as  may  be,"  is  the  uncertain 
limit  now  fixed  for  the  examination  of  the  defendant: — a  limit 
too  indefinite,  where  the  liberty  of  a  citizen  is  involved,  unless 
ke  is  to  be  presumed  guilty  of  an  offence,  upon  the  charge  of 
which  there  is  not  evidence  sufficient  even  to  warrant  his  ex- 
amination. 
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To  obviate  this  injustice,  the  Commissioners  propose  that  the 
examination  must  be  completed  at  one  sitting,  unless  the  ma- 
gistrate, for  good  cause  shown  by  affidavit,  adjourn  it;  the  ad- 
journment to  be  for  not  more  than  two  days  at  each  time,  nor 
more  than  six  days  in  all,  unless  by  consent  or  on  motion  of 
the  defendant.    Sec.  190. 

§  187.  When  the  defendant  is  brought  before  a  ma- 
gfistrate  upon  an  arrest  cither  with  or  without  warrant 
on  a  charge  of  having  committed  a  public  offence,  the 
magistrate  must  immediately  inform  him  of  the  charge 
against  him,  and  of  his  right  to  the  aid  of  counsel  in 
cyery  stage  of  the  proceedings,  and  before  any  further 
proceedings  are  had. 

§  188.  He  must  also  allow  the  defendant  a  reasona- 
ble time  to  send  for  counsel,  and  adjourn  the  examina- 
tion for  that  purpose ;  and  must,  upon  the  request  of  the 
defendant,  require  a  peace  officer  to  take  a  message  to 
such  counsel  in  the  town  or  city,  as  the  defendant 
may  name.  The  officer  must  without  delay  and  with- 
out fee,  perform  that  duty. 

§  189.  The  magistrate  must,  immediately  after  the  ap- 
pearance of  counsel,  or  if  none  appear  and  the  defen- 
dant require  the  aid  of  counsel,  after  waiting  a  reasona- 
ble time  therefor,  proceed  to  examine  the  case. 

§  190.  The  examination  must  be  completed  at  one 
session,  unless  the  magistrate,  for  good  cause  shown  by 
affidavit,  adjourn  it.  The  adjournment  cannot  be  for 
more  than  two  days  at  each  time,  nor  more  than  six 
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days  in  all,  unless  by  consent  or  on  motion  of  the  de- 
fendant. 

§  191«  If  an  adjournment  be  had  for  any  cause,  the 
magistrate  must  commit  the  defendant  for  examina- 
tiPUj  or  discharge  him  from  custody,  upoa  the  deposite 
of  money  as  provided  in  this  code,  qs  security  for  his 
appearance  at  the  time  to  which  the  examination  ia 
adjourned* 

If  the  examinatfon  be  for  any  cause  adjourned,  the  mag- 
istrate has  now  do  power  to  admit  the  defendant  to  bat) 
Some  power  should  exist,  to  relieve  the  defendant  from  actual 
custody,  during  the  progress  of  the  examination.  The  Com* 
missioners  propose  that  this  may  be  done  upon  the  deposite  of 
a  sum  to  be  fixed  by  the  magistrate.  Bail  could  not  well  be 
taken,  according  to  the  system  prescribed  on  that  subject,  which 
requires  a  full  opportunity  for  examination  into  the  sufficiency 
of  the  proposed  bail;  a  proceeding  which  would  occupy  near- 
ly all  the  time  fixed  by  section  190,  for  the  examinatiotn  of 
the  charge. 

4  193.  The  commitment  for  examination  ia  by  fm 
endorsement  signed  by  the  magistrate,  on  the  warrant 

of  arrest,  to  the  following  effect :  **The  within  named 
A.  B.|  having  been  brought  before  me  under  this  war- 
rant, is  committed  for  examination^  to  the  sheriff  of 
the  county  of  ,*'  or,  in  the  city  and  county  of  New- 
York,  "  to  the  keeper  of  the  city  prison  of  the  city  ef 
m^r-Yorkr 

§  193.  At  the  examination,  the  magistrate  must,  in 
the  first  place,  read  to  the  defendant  the  depositions  of 
the  witnesses  examined  on  the  taking  of  the  informa- 
tion, and  if  the  defendant  request  it,  must  summon  the 
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witnesses  so  examined,  if  they  be  in  the  county.  He 
must  also  issue  subpoBaas  for  additional  witnesses  re- 
quired by  the  prosecutor  or  the  defendant 

More  full  and  explicit  than  the  existing  provision,  2jR.  5 , 
3d.  ed,f  794,  sec.  14,  but  not  variant  in  principle. 

§  194.  The  witnesses  must  be  examined  in  the  pre- 
sence of  the  defendant,  and  may  be  cross-examined  in 
his  behalf. 

Same  as  provided  in  2  R.  S.,  3d.  ed.^  794,  sec  15. 

§  195.  When  the  examination  of  the  witnesses  on  the 
part  of  the  people  is  closed,  the  magistrate  must  dis^ 
tinctly  inform  the  defendant,  that  it  is  his  right  to  make 
a  statement  in  relation  to  the  charge  against  him,  (sta- 
ting to  him  the  nature  thereof;)  that  the  statement  is 
designed  to  enable  him,  if  he  see  fit,  to  answer  the 
charge  and  to  explain  the  facts  alleged  against  him,  that 
he  is  at  liberty  to  waive  making  a  statement,  and  that 
18  waiver  cannot  be  used  against  him  on  the  trial. 


^  196.  If  the  defendant  waive  his  right  to  make  a 
statement,  the  magistrate  must  make  a  note  thereof, 
immediately  following  the  depositions  of  the  witnesses 
against  the  defendant;  but  the  fact  of  his  waiver  can- 
not be  used  against  the  defendant  on  the  trial. 

§  197,  If  the  defendant  choose  to  make  a  statement, 
the  magistrate  must  proceed  to  take  it  in  writing,  with- 
out oath,  and  must  put  to  the  defendant  the  following 
questions  only : 
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What  is  your  name  and  age  ? 

Where  were  you  born  ? 

Where  do  you  reside,  and  how  long  have  you  resided 
there  ? 

What  is  your  business  or  profession  ? 

Give  any  explanation  you  may  think  proper,  of  the 
circumstances  appearing  in  the  testimony  against  you, 
and  state  any  facts  which  you  think  will  tend  to  your 
exculpation. 

§  198.  The  answer  of  the  defendant  to  each  of  the 
questions  must  be  distinctly  read  to  him,  as  it  is  taken 
down.  He  may  thereupon  correct  or  add  to  his  ans- 
wer, and  it  must  be  corrected  until  it  is  made  conform- 
able to  what  he  declares  is  the  truth. 

According  to  the  present  practice,  after  the  examination  of 
the  witnesses  for  the  people  is  closed  before  the  magbtrate, 
the  next  stage  of  the  proceedings  is  what  is  called  the  '^  ex- 
amination" of  the  defendant.  This  examination  must  be 
taken  in  all  cases  of  felony,  and  in  cases  of  misdemeanor,  if 
the  defendant  require  it,  or  the  magistrate  think  it  necessary. 
Before  taking  it,  the  defendant  is  to  be  informed  of  the 
charge  against  him,  and  is  to  be  allowed  a  reasonable  time 
to  send  for  counsel,  who  may  examine  and  cross-examine  the 
witnesses.  This,  however,  it  is  to  be  observed,  is  not  to  be 
done  until  the  witnesses  on  the  part  of  the  prosecution  are 
examined.  2  R,  S.^  3d  ed.  794,  sec,  14,  15.  At  the  com- 
mencement of  the  examination,  the  defendant  b  to  be  in- 
formed by  the  magistrate  that  he  is  at  liberty  to  refuse  to 
answer  any  question  which  may  be  put  to  him  ;  but  no  re- 
striction is  placed  upon  the  magistrate,  in  regard  to  the  ques- 
tions which  may  be  put.  The  answers  of  the  defendant  are 
to  be  reduced  to  writing  and  read  to  him,  with  the  right  on 
his  part  to  correct  them;  and  when  made  conformable  to 
what  he  declares  to  be  the  truth,  are  to  be  authenticated  by 
the  magistrate. 
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In  this  proceeding,  the  Commissioners  have  discovered 
principles  which  they  deem  at  war  with  the  rights  of  tlie 
accused.  The  very  term  ''  examination,"  which  is  used  in 
the  statute,  and  the  proceedings  pointed  out  as  the  mode  of 
taking  it,  ail  seem  to  be  a  departure  from  the  spirit  of  the 
constitutional  declaration,  which  provides  that  *^  no  person 
shall  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself/'  The  object  of  the  examination,  as  it  was 
originally  instituted,  was,  not  to  place  the  defendant  in  the 
hands  of  a  cross-examining  magistrate,  who  might,  accord- 
ing to  the  principles  of  the  French  practice,  by  the  exercise 
of  ingenuity,  extract  from  him  evidence  of  his  guilt 
But  it  was  designed,  in  the  humane  and  benign  spirit 
of  the  common  law,  to  give  the  defendant  an  opportunity, 
by  a  voluntary  explanation,  to  exculpate  himself  from  the 
charge.  In  this  light  it  has  uniformly  been  regarded  by  the 
courts.  The  very  provision  of  the  existing*  statutes,  requi- 
ring that  the  defendant  shall  be  cautioned  by  the  magistrate 
that  he  is  not  bound  to  answer,  clearly  shows  that  this  was 
the  design  of  the  legislature. 

The  same  view  of  the  subject  was  taken  by  Mr.  Livingston, 
in  restricting  the  examining  magistrate,  as  is  substantially 
proposed  by  the  Commissioners,  sec.  197,  "  to  give  any 
explanation  he  may  think  proper  of  the  circumstances  ap- 
pearing in  the  testimony  against  him,  and  to  state  any  facts 
that  he  thinks  will  tend  to  his  exculpation."  lAv.  Crim. 
Code,  507,  arL  173. 

In  the  same  spirit,  also,  the  English  Commissioners,  in 
their  eighth  report,  already  referred  to,  p.  55,  art.  32,  pro- 
posed a  provision  that  "  if  any  case  be  made  out  against  the 
accused,  he  must  be  asked  what  he  has  to  say  against  the 
charge,  and  his  answer  or  defence  is  to  be  taken  down  in 
writing." 

Notwithstanding,  however,  the  obvious  policy  of  the  law, 
in  providing  for  the  defendant  this  mode  of  exculpation,  it 
has  been,  not  unfrequently,  and  it  might  almost  be  said  with- 
out exaggeration,  uniformly,  supposed  in  practice,  that  the 
examination  of  the  defendant  was  designed  for  wholly  differ, 
ent  purposes.  Instead  of  his  being  informed,  as  the  fact  is, 
that  it  is  furnished  to  him  as  a  shield  and  is  not  to  be  used 
against  him  as  a  s*vord,  he  is  by  a  loose  course  of  practice, 
if  no  other  motive  be  imputable,  led  to  believe  that  it  is  one 
of  the  ordinary  proceedings  against  bim,  having  in  view  the 
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establishment  of  bis  guilt.  He  is  accordingly  examined  by  a 
series  of  searching  questions, —  oftentimes  proceeding  upon  the 
assumption  of  his  guilt^-^and  is  driven  to  the  alternative  of 
equivocating  as  to  facts,  or  of  denying  circumstances  plainly 
true,  or  of  what  is  occasionally  his  resort,  declining  to  an- 
swer. Those  who  are  in  the  slightest  degree  cx)nversant 
with  criminal  trials,  can  well  attest  how  successfully  the 
adoption  of  either  of  these  alternatives,  can  be  used  against 
the  defendant  on  his  trial.  If  he  equivocate,  or  if  he  deny  a 
circumstance  the  existence  of  which  is  certain,  the  most  con« 
elusive  inference  of  guilt  is  drawn  against  him.  And  if,  as 
his  only  refuge  from  the  torture  of  a  cross-examination,  he 
decline  to  answer  the  question,  he  learns,  when  it  is  too  late, 
the  fatal  character  of  his  error,  in  supposing  that  bis  legal 
privilege  will  protect  him  from  the  inference  of  guilt  uni- 
formly urged  against  him  from  the  mere  fact  of  his  silence 
To  counteract,  by  appropriate  legislation,  consequences 
like  these,  seems  to  be  a  plain  and  palpable  duty.  It  is 
but  carrying  out  the  spirit  of  the  rule  familiar  to  every  law- 
yer, and  having  its  foundation  in  the  plainest  reason,  that  the 
exercise  of  a  right  shall  not  prejudice  the  party  by  whom  it 
is  exerted.  It  was  well  said  by  an  eminent  English  judge, 
when  a  counsel  was  commenting  on  the  refusal  of  a  witness 
to  answer  a  question,  the  answer  to  whieb  tended  to  crimi- 
nate him,  that  the  comment  was  unfair^  because  the  law  gave 
I  the  witness  the  right  to  decline,  and  that  it  would  cease  to  be 

a  right,  the  moment  it  eould  be  used  to  bis  prejudice. 

Deeply  impressed  with  the  correctness  of  these  views,  the 
CoiAmissioners  have  proposed  to  dispense  entirely  with  this 
examination,  and  to  subs^titute  in  its  place,  what  the  law  de- 
signed should  alone  be  furnished,  an  opportunity  to  the 
defendant  ta  make  a  statement  in  his  exculpation.  They  ac- 
cordingly provide,  that  when  the  examination  of  the  witness- 
es on  the  part  of  the  people  is  closed,  the  magistrate  shall 
inform  the  defendant  that  it  is  his  right  to  make  a  statement  in 
relation  to  the  charge  against  him;  that  the  statement  is 
designed  to  enable  him,  if  he  see  fit,  to  answer  the  charge, 
and  to  explain  the  facts  alleged  against  him; — that  be  is  at 
liberty  to  waive  it;— and  that  his  waiver  cannot  be  used  against 
him  on  the  trial.  Sec.  19  j.  If  he  elect  to  make  the  state- 
ment, it  is  then  to  be  taken  by  the  magistrate,  who,  instead 
of  being  left  at  liberty  to  put  every  form  of  question  which 
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his  ingenuity  may  suggest,  is  restricted  to  asking  the  defend- 
ant general  questions  as  to  his  age  and  residence,  and  the 
like,  and  to  asking  him  to  give  any  explanation  be  may 
think  proper,  of  the  circnmstances  appearing  against  him, 
and  to  state  any  facts  v?bich  he  thinks  will  tend  to  his  ex* 
culpation.     Sec.  197. 

§  199.  The  statement  must  be  reduced  to  writing  by 
the  magistratei  or  under  his  direction,  and  authentica- 
ted in  the  following  form : 

1.  It  must  set  forth  in  detail,  that  the  defendant  was 
informed  of  his  rights  as  provided  in  section  195,  and 
that  after  being  so  informed,  he  made  the  statement 

2.  It  must  contain  the  questions  put  to  him,  and  his 
answers  thereto,  as  provided  in  sections  197  and  198. 

3.  It  may  be  signed  by  the  defendant,  or  he  may  re- 
fuse to  sign  it :  but  if  he  refuse  to  sign  it,  his  reason 
therefor  must  be  stated  as  he  gives  it : 

4.  It  must  be  signed  and  certified  by  the  magistrate. 

This  section  carries  out  fully  the  principle  of  those  just  re- 
ferred to,  and  is  substantially  in  accordance  with  the  views 
of  Mr.  Livingston,  as  embodied  in  his  Code  of  Criminal 
Procedure.     Liv.  Crim.  Code,  607,  art.  173,  svbd.  2. 

§  200.  After  the  waiver  of  the  defendant  to  make  a 
statement,  or  aHer  he  has  made  it,  his  witnesses,  if  he 
produce  any,  must  be  sworn  and  examined. 

Same  as  2  A.  5.,  3d  ed.  794,  sec.  14,  modified  to  adapt 
it  to  the  waiver  of  a  statement  by  the  defendant,  as  pro- 
vided in  the  code,  sec.  188,  189.  See  also,  Liv.  Crim.  Code^ 
607,  art.  174. 
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§  201.  The  witnesses  produced  on  the  part  either  of 
the  people  or  of  the  defendant,  can  not  be  present  at 
the  examination  of  the  defendant;  and  while  a  witness 
is  under  examination,  the  magistrate  may  exclude  all 
witnesses  who  have  not  been  examined.  He  may  also 
cause  the  witnesses  to  be  kept  separate,  and  to  be  pre- 
vented from  conversing  with  each  other,  until  they  are 
all  examined. 

Same  as  2  R.  £.,  3d  ed.  795,  sec.  19. 

§  202.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination,  every 
person,  except  the  clerk  of  the  magistrate,  the  prosecu- 
tor and  his  counsel,  the  attorney-general,  the  district- 
attorney  of  the  county,  the  defendant  and  his  counsel, 
and  the  officer  having  the  defendant. in  custody. 

The  object  of  this  section  is  to  carry  out  more  fully  the 
spirit  of  the  last.  The  policy  of  the  statutes  has  always 
been,  to  prevent  the  concocting  of  a  charge  against  a  defend- 
ant, upon  collusive  or  false  testimony.  The  law  excludes  the 
witnesses,  while  another  witness  or  the  prisoner  is  under  ex- 
amination, with  this  view.  The  object  of  the  rule  may  be 
wholly  defeated,  if,  though  not  present,  one  witness  may  be 
informed  of  the  testimony  of  another,  by  persons  who  are 
present. 

Another  advantage  will  result  from  the  adoption  of  this 
section.  If  the  examination  must  necessarily  be  public, 
the  consequence  may  be  that  the  testimony  upon  the  mere 
preliminary  examination  will  be  spread  before  the  communi- 
ty, and  a  state  of  opinion  created,  which,  in  cases  of  great 
public  interest,  will  render  it  difficult  to  obtain  an  unpreju- 
diced jury.  The  interests  of  justice  require  that  the  case  of 
the  defendant  should  not  be  prejudged,  if  it  can  be  avoided  ; 
and  no  one  can  justly  complain,  that  until  he  is  put  upon  his 
trial,  the  dangers  of  this  pre-judgment  are  obviated. 
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To  guard  the  rights  of  the  defendant  against  a  secret  ex- 
amination, the  section  provides  that  it  shall  not  be  conducted 
in  private,  unless  at  his  request. 

^  203.  The  testimony  given  by  each  witness  must  be 
redaced  to  writing,  as  a  deposition,  by  the  magistrate 
or  under  his  direction,  and  authenticated  in  the  follow- 
ing form : 

1.  It  must  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession : 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto ;  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down,  and  being  corrected  or 
added  to,  until  it  is  made  conformable  to  what  he  de- 
clares is  the  truth : 

3.  If  a  question  put  be  objected  toon  either  side,  and 
OTerruled,  or  the  witness  decline  answering  it,  that  fact, 
with  the  ground  on  which  the  question  was  overruled, 
or  the  answer  declined,  must  be  stated : 

4.  The  deposition  must  be  signed  by  the  witness,  or 

if  he  refuse  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing,  as  he  gives  it : 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

A  portion  of  the  examination  of  the  case  by  the  magis- 
trate, which  has  been  conducted  with  extreme  looseness,  pre- 
judicial alike  to  the  people  and  the  defendant,  is  the  examina- 
tion of  the  witnesses  for  and  against  the  charge.  The  existing 
statutes  2  R,  S.  3d  ed ,  795,  sec.  2^,  require  nothing  more 
than  that  the  magistrate  shall  examine  the  witnesses  and  re- 
duce their  testimony  to  writing,  and  require  their  signatures 
thereto.  In  taking  down  the  testimony,  the  practice  has  been 
very  common,  to  take  such  portions  of  the  statements  of  the 
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witness,  as  the  magistrate  deems  material;  omitting  entirely 
the  questions  put,  and  professing  to  give  nothing  more  than 
the  substance  of  the  evidence.  When  it  is  remembered  how 
essential  it  is,  in  testing  the  credibility  of  witnesses  who  have 
been  previously  examined,  to  point  with  certainty  to  their 
former  statements  on  oath,  relating  to  the  same  subject,  and 
how  important  this  right  may  become  to  the  people  as  well 
as  to  the  defendant,  it  will  be  readily  admitted  that  the  testi- 
mony in  the  precise  form  in  which  it  was  given,  leaving  no 
room  for  doubt  or  misconstruction  as  to  its  meaning,  should 
be  carefully  preserved.  Daily  experience  shows,  that  in  the 
mode  in  which  depositions  are  taken  by  the  examining  ma- 
gistrate, when  the  attempt  is  made  to  impeach  a  witness  by 
the  production  of  his  deposition,  nothing  is  more  common 
than  his  escape  from  the  force  of  the  contradiction,  by  his 
own  statement  and  that  of  the  magistrate,  that  the  substance 
of  the  testimony  only,  and  not  the  language  of  the  witnett, 
had  been  taken. 

It  is  proposed  to  correct  this  evil,  by  requiring  that  the  de- 
position of  the  witness  contain  the  questions  put  and  the  an- 
swers given;  each  answer  being  distinctly  read  to  the  witness, 
as  it  is  taken  down,  and  being  corrected  or  added  to  until  it 
is  made  conformable  with  what  he  declares  is  the  truth;  and  that 
if  a  question  put  be  objected  to  and  overruled,  oi  the  witness 
decline  answering  it,  that  fact,  with  the  ground  on  which 
the  question  was  overruled  or  the  answer  declined,  must  be 
stated. 

§  204.  The  magistrate  or  his  clerk  mast  keep  the  de- 
positions taken  on  the  information  or  on  the  examinatioiii 
and  the  statement  of  the  defendant,  if  any,  until  they 
are  returned  to  the  proper  court ;  and  must  not  permit 
them,  to  be  inspected  by  any  person,  except  a  judge  of 
a  court  having  jurisdiction  of  the  offence,  the  attorney- 
general,  the  district  attorney  of  the  county,  and  the 
defendant  and  bis  counsel. 

§  205.  A  violation  of  the  provisions  of  the  last  section 
is  punishable  as  a  misdemeanor. 
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The  last  two  sections  have  in  view  the  same  objects  as  are 
stated  in  the  note  to  sec,  202,  p.  94,  and  enforce  them  by  the  same 
penalty  as  is  now  applied  by  statute,  to  the  disclosure  of  the 
fact  that  an  indictment  for  a  felony  has  been  found  against  a 
party  not  arrested.  2  A.  5.,  3d  ed.  812,  sec.  39.  The 
principle  in  both  cases  is  the  same,  na.nely,  to  prevent  the 
defeat  or  prejudice  of  justice,  and  the  penalty  should  be  the 
same. 

§  206.  If  the  defendant  be  held  to  answer  the  charge, 
the  magistrate  or  his  clerk  having  the  custody  of  the 
depositions  taken  on  the  information  or  examination, 
and  of  the  statement  of  the  defendant,  must,  on  pay- 
ment of  his  fees  at  the  rate  of  five  cents  for  every  hun- 
dred words,  and  within  two  days  after  demand,  furnish 
to  the  defendant,  or  his  counsel,  a  copy  of  the  deposi- 
tions and  statement,  or  of  either  of  them,  or  permit 
him  to  take  a  copy. 

A  practice,  which  has  been  extensively  pursued,  and  which, 
in  the  view  of  the  Commissioners,  is  incompatible  with  the 
due  administration  of  justice,  is  the  refusal  to  permit  the  de* 
fendant  to  have  copies  of  the  depositions  taken  against  him. 
It  has  been  customary  in  some  portions  of  the  state,  when 
the  depositions  are  returned  to  the  court,  to  deliver  them  over 
to  the  district  attorney,  by  whom  they  are  retained  with  as 
much  secrecy  as  a  counsel  in  a  civil  action  would  use  in  con- 
cealing from  his  adversary,  the  testimony  by  which  success 
was  to  be  attained.  The  right  of  the  defendant  to  the  in- 
spection of  the  depositions,  has  been  frequently  resisted  by 
public  prosecutors,  as  incompatible  with  the  interests  of  the 
prosecution. 

It  has  been  said  in  justification  of  this  practice,  that  if  the 
opportunity  were  afforded  to  the  defendant  of  inspecting  these 
depositions,  he  might  thereby  be  permitted  to  escape  under 
cover  of  a  false  defence;  and  even  courts,  when  applied  to, 
to  enforce  what  the  Commissioners  believe  to  be  the  right  of 
the   defendant,  have  refused  to  lend  their  aid  in  its  enforce- 
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roent.  It  is  a  rule  of  the  common  law^  that  the  defendant  shall 
have  every  reasonable  opportunity  to  meet  and  answer  the 
charges  and  proofs  against  him;  and  the  Commissioners  are  not 
disposed  to  treat  with  seriousness,  the  answer  that  the  right 
should  not  exist,  because  by  possibility  it  may  be  abused.  The 
theory  of  a  prosecution  is,  that  the  defendant  is  called  upon  to 
explain  circumstances  appearing  against  him,  which,  if  un- 
explained, tend  to  establish  his  guilt;  and  to  deny  him  this 
right,  is  to  convert  a  criminal  prosecution  into  the  means  of 
destroying  the  defendant,  by  springing  upon  him  on  the  trial, 
when  wholly  unprepared  to  explain  them,  a  state  of  facts, 
which,  ii  the  opportunity  had  been  allowed,  would  have  ad« 
mitted  of  abundant  explanation. 

In  accordance  with  views  similar  to  those  here  expressed, 
the  British  parliament  have  within  a  few  years  enacted,  **  that 
all  persons  who  shall  be  held  to  bail  or  committed  to  prison 
for  any  offence  against  the  laws,  shall  be  entitled  to  require 
and  have,  on  demand,  (from  the  person  who  shall  have  the 
lawful  custody  thereof,  and  who  is  thereby  required  to  deliver 
the  same,)  copies  of  the  examinations  of  the  witnesses  re* 
spectively  upon  whose  depositions  they  have  been  so  held  to 
bail  or  committed,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  J|d.  for  each  folio  oi  90  words:  pro- 
vided, that  if  such  demand  shall  not  be  made  before  the  day 
appointed  for  the  commencement  of  the  assizes  or  sessions,  at 
which  the  trial  is  to  take  place,  such  person  shall  not  be  en- 
titled to  have  any  copy  of  such  examination  of  witnesses, 
unless  the  judge  or  other  person  to  preside  at  such  trial  shall 
be  of  opinion,  that  such  copy  may  be  made  and  delivered 
without  delay  or  inconvenience  to  such  trial;  but  it  shall 
nevertheless  be  competent  for  such  judge,  &c ,  if  he  shall 
think  fit,  to  postpone  such  trial,  on  account  of  such  copy  of 
the  examination  of  witnesses  not  having  been  previously  had 
by  the  party  charged.  And  all  persons  under  trial,  are  enti- 
tled, at  the  time  of  their  trial,  to  inspect,  without  fee  or  re- 
ward, all  depositions  (or  copies  thereof,)  which  have  been 
taken  against  them,  and  returned  into  the  court  before  which 
such  trial  shall  be  had.     6  &  7  TF.  4  cA.  114,  sec.  3,  4. 

§  207.  After  hearing  the  proofs,  and  the  statement  of 
the  defendant,  if  he  have  made  one,  if  it  appear,  either 
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that  a  public  offence  has  not  been  committed,  or  that 
there  is  no  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  must  order  the  defendant 
to  be  discharged,  by  an  endorsement  on  the  depositions 
and  statement,  signed  by  him,  to  the  following  effect: 
*'  There  being  no  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  of  the  offence  within  mentioned,  I 

order  htm  to  be  discharged/' 

§  208.  If,  however,  it  appear  from  the  examination, 
that  a  public  offence  has  been  committed  and  that  there 
is  sufficient  cause  to  believe  the  defendant  guilty  there- 
of, the  magistrate  must,  in  like  manner,  endorse  on  the 
depositions  and  statement,  an  order,  signed  by  him,  to 
the  following  effect:  "It  appearing  to  me  by  the  with- 
ia  depositions  (and  statement,  if  any,)  that  the  offence 
therein  mentioned,  [or  any  other  offence,  according  to 
the  fact,  stating  generally  the  nature  thereof,]  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same/' 

\  209.  If  the  offence  be  not  bailable,  the  following 
words,  or  words  to  the  same  effect,  must  be  added  to 
the  endorsement :  ''  and  that  he  be  committed  to  the 
«heriff  of  the  county  of  ,"    [or  in  the  city  and 

county  of  New- York,  "to  the  keeper  of  the  city  prison 
of  the  city  of  New-York."] 
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§  210.  If  the  offence  be  bailable,  and  bail  be  taken  by 
the  magistrate,  the  following  words,  or  words  to  the 
same  effect,  must  be  added  to  the  endorsement  men- 
tioned in  section  208;  "and  I  have  admitted  him  to 
bail^  to  answer,  by  the  undertaking  hereto  annexed." 

§  211.  If  the  offence  be  bailable  and  the  defendant  be 
admitted  to  bail,  but  bail  have  not  been  taken,  the  fol- 
lowing words,  or  words  to  the  same  effect,  must  be 
added  to  the  endorsement  mentioned  in  section  208 : 
*^  and  that  he  be  admitted  to  bail  in  the  sum  of 
dollars,  and  be  committed  to  the  sheriff  of  the  county  of 
,"  [or  in  the  city  and  county  of  New- York,  "  to- 
the  keeper  of  the  city  prison  of  the  city  of  New- York/'] 
until  he  give  such  bail." 

§  212.  If  the  magistrate  order  the  defendant  to  be 
committed  as  provided  in  sections  209  and  2 11,  he  must 
make  out  a  commitment,  signed  by  him,  with  his  name 
of  office,  and  deliver  it,  with  the  defendant,  to  the  offi- 
cer  to  whom  he  is  committed,  or  if  that  officer  be  not 
present,  to  a  peace  officer,  who  must  immediately  de- 
liver the  defendant  into  the  proper  custody,  together 
with  the  commitment. 

§  213.  The  commitment  must  be  to  the  following 
effect : 

"  County  of  Albany,  [or  as  the  case  may  be.J 
"  In  the  name  of  the  people  of  the  State  of  New- York  : 
"To  the  sheriff  of  the  county  of  Albany,''  [or  in  the  city 
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nnd  county  of  New-York,  "  to  the  keeper  of  the  city 
prison  of  the  city  of  New- York :"] 

"  An  order  having  been  this  day  made  by  me,  that  A. 
B.  be  held  to  answer,  upon  a  charge  of  [stating  briefly 
the  nature  of  the  offence,]  you  are  commanded  to  re- 
ceive him  into  your  custody  and  detain  him,  until  he  be 
legally  discharged.^' 

Dated  at  the  city  of  Albany,  [or  as  the  case  may  be,] 
this  dayt)f  ^  1860." 

C.  D.,  Justice  of  the  peaceT^ 
[or  as  the  case  may  be.] 

The  last  seven  sections  are  more  full  than  the  existing 
statutory  provisions,  2  A.  5.,  2d  ed.  795,  sec.  21,  22,  and 
contain  practical  forms  as  well  as  directions,  which  can  be 
conveniently  carried  out. 

§  214.  On  holding  the  defendant  to  answer,  the  ma* 
gistrate  may  take  from  each  of  the  material  witnesses 
examined  before  him  on  the  part  of  the  people,  a  writ- 
ten undertaking,  to  the  effect  that  he  will  appear  and 
testify  at  the  court  to  which  the  depositions  and  state- 
iiient  are  to  be  sent,  or  that  he  will  forfeit  the  sum  of 
t>ne  hundred  dollars. 

§  215.  When  the  magistrate  is  satisfied,  by  proof  on 
T^athy  that  there  is  reason  to  believe  that  any  such  wit- 
riess  will  not  appear  and  testify,  unless  securitybe  re- 
quired, he  may  order  the  witness  to  enter  into  a  writ- 
ten undertaking,  with  such  sureties,  and  in  such  sum 
as  he  may  deem  proper,  for  his  appearance  as  specified 
in  the  last  section. 
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§  216,  Infants  and  married  women,  who  are  material 
witnesses  against  the  defendant,  rnay  in  like  manner  be 
required  to  procure  sureties  for  their  appearance,  a» 
provided  in  the  last  section. 

§  217.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuse  compliance  with  the  order  for  that  pur-^ 
pose,  the  magistrate  must  commit  him  to  prison  until 
he  comply  or  be  legally  discharged. 

The   last   four   seetions   are   the  same  in    substance^  as  2 
R.  iS.,  3d  ed.  795,  see.  22,  24,  25,  26. 

§  218.  When,  however,  it  satisfactorily  appears,  by 
the  examination  on  oath  of  the  witness  or  any  other 
person,  that  the  witness  is  unable  to  procure  sureties, 
he  maybe  forthwith  conditionally  examined,  on  behalf 
of  the  people,  in  the  manner  and  with  the  effect  provi-- 
ded  in  this  code,  and  must  thereupon  be  discharged. 

§  219.  The  last  section  does  not  apply  to  the  prose- 
cutor, or  to  an  accomplice  in  the  commission  of  the 
offence  charged. 

The  reasons  for  the  introduction  of  sec  .ion  218,  are  stateff 
hi  the  note  to  see.  12,  j>.  7-9,  The  exc<»ption  in  sec.  219, 
as  to  the  prosecutor  or  an  accooaplice,  is  obviously  just  Id 
neither  of  these  cases,  should  the  defendant  be  deprived  of 
the  benefit  of  a  cross-e!KamTnatioD  before  tbe  trial  jury. 

§  220.  When  a  magistrate  has  discharged  a  defend- 
ant, or  has  held  him  to  answer,  as  provided  in  sections 
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207  and  208,  he  must  return  to  the  next  court  of  oyer 
and  terminer  of  the  county,  or  city  court  having 
power  to  inquire  into  the  offence,  by  the  interven- 
tion of  a  grand  jury,  (or  in  the  city  and  county  of 
New- York,  to  the  next  court  of  sessions,)  at  or  be 
fore  its  opening  on  the  first  day,  the  warrant,  if  any,  the 
depositions,  the  statement  of  the  defendant,  if  he  have 
made  one,  and  all  undertakings  of  bail,  or  for  the  ap- 
pearance of  witnesses,  taken  by  him. 

This  section  is  the  same  as  2  R,  5.,  3d  ed,  796,  sec.  28, 
29,  except  in  requiring  the  return  of  the  papers,  when  the 
defendant  is  discharged,  as  well  as  when  he  is  held  to  an- 
swer. A  due  regard  for  the  interests  of  the  public,  seems  to 
render  it  proper,  that  an  examination  of  the  case  by  the 
court,  should  be  had,  notwithstanding  the  discharge  of  tbe 
defendant  by  the  magistrate;  to  the  end  that  it  may  be  sub- 
mitted to  the  grand  jury,  if  in  the  opinion  of  the  court,  the 
magistrate  has  erred  in  discharging  the  defendant  Itte, 
moreover,  proper  that  these  proceedings  should  be  preserved 
as  public  records,  instead  of  being  left,  as  Uiey  may  be, 
under  the  present  system,  exposed  to  loss  or  to  uses  prejudi- 
etdl  to  m  innocent  party. 
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TITLE  IV. 

OF  PROCEEDINGS  AFTER  COMMITMENT,  AND  BEFORE  INDICTMENT. 

Chapter  I.    Preliminary  provisions. 

II.    Formation  of  the  grand  jury. 

II I .  Powers  and  duties  of  the  grand  jury. 

IV.  Presentment^  and  proceedings  thereon. 

CHAPTER  I. 

PRELIMINARY  PROVISIONS. 
Section  221, 222.    Public  offences,  how  prosecuted. 

The  provisions  contained  in  this  chapter,  are  properly  in- 
troductory to  the  subject,  and  in  conformity  with  the  rule 
declared  in  sec.  8,  p.  4  —  6. 

§  221.  All  public  offences  pro^'ecuted  in  a  court  of 
oyer  and  terminer,  or  in  a  court  of  sessions,  or  in  a  city 
court,  must  be  prosecuted  by  indictment,  except  as  pro- 
vided in  the  next  section. 


§  222.  When,  however,  the  proceedings  are  had  for 
the  removal  of  justices  of  the  peace,  police  justices  or 
justices  of  justices'  courts,  or  their  clerks,  before  a  court 
of  general  sessions,  they  may  be  commenced  by  an 
accusation  in  writing,  as  provided  in  sections  li6  and 
117. 
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CHAPTER  II. 

FORMATION    OF  THE  GRAND    JURY. 

SxcTiON  223.    Grand  jury  defined. 

221 — 227.    For  what  courts  to  be  drawn. 

228.  If  sixteen  grand  jurors  do  not  appear,  additional  number  to  be  or- 

dered. 

229,  230.    Manner  of  designating  the  additional  grand  jurors. 

231.  Summoning  the  additional  grand  jurors,  and  compelling  their  at* 

tendance. 

232.  When  new  grand  jury  may  be  summoned  for  the  same  court. 

233.  Manner  of  drawing  the  new  grand  jury. 

234.  Summoning  the  new  grand  jury  and  compelling  their  attendance. 

235.  Number  to  constitute  a  grand  jury. 

236.  Grand  jury,  how  drawn  when  more  than  a  sufficient  number  attends. 

237.  Who  may  challenge  the  panel  or  an  individual  grand  juror. 

238.  Causes  of  challenge  to  the  panel. 

239.  Causes  of  challenge  to  an  indiyidual  grand  juror. 

240.  Manner  of  taking  and  trying  the  challenges. 

241.  Decision  upon  the  challenge. 

242.  Effect  of  allowing  a  challenge  to  the  panel. 

243.  2J4.    Effect  of  allowing  a  challenge  to  an  individual  grand  juror. 

245.  Appointment  of  foreman. 

246,  247,  248.    Oath  of  the  foreman  and  the  other  grand  jurors. 

249.  Charge  of  the  court. 

250.  Retirement  of  the  grand  jury. 

251.  Appointment  of  a  clerk,  and  his  duties. 

252.  Discharge  of  the  grand  jury. 

§  223.  A  grand  jury  is  a  body  of  men,  not  less  than 
sixteen  nor  more  than  twenty-three  in  number,  return- 
ed at  stated  periods  from  the  citizens  of  the  county,  be- 
fore a  court  of  competent  jurisdiction,  and  chosen  by 
lot,  and  sworn  to  inquire  of  public  offences  committed 
or  triable  in  the  county. 

§  224.  A  grand  jury  must  be  drawn  for  every  term  of 
the  following  courts : 

1.  The  court  of  oyer  and  terminer,  except  in  the  city 
and  county  of  New-York : 

2.  The  court  of  sessions  of  the  city  of  New-York, 
aad  the  city  courts.  # 
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§  225.  A  grand  jury  may  also  be  drawn, 

1.  For  every  other  court  of  sessions,  when  specially 
ordered  by  the  court,  or  by  the  board  of  supervisors: 

2.  For  the  court  of  oyer  and  terminer  in  the  city  and 
county  of  New-York,  upon  the  order  of  a  judge  of  the 
supreme  court  elected  in  the  first  judicial  district. 

These  sections  are  designed  to  save  the  necessity  of  the 
Summoning  of  a  grand  jury  for  all  the  criminal  courts.  They 
direct  that  it  be  summoned  for  the  oyer  and  terminer  only,  (ex- 
cept in  the  city  of  New-York,)  and  for  the  city  courts.  For 
the  oyer  and  terminer  in  New- York,  and  for  the  sessions  in 
other  counties,  a  grand  jury  may  be  summoned  upon  a  special 
order. 

It  is  believed  that  under  this  provision,  as  many  grand 
juries  will  be  summoned  as  the  public  interests  require,  while 
the  harmony  of  the  system,  in  reference  to  the  return  of  com- 
plaints by  magistrates  to  certain  prescribed  courts,  as  provided 
in  section  220,  p,  102,  will  be  promoted  by  it. 

§  226.  If  made  by  the  court,  the  order  must  be  en- 
tered upon  its  minutes,  and  a  copy  thereof  filed  with 
the  county  clerk,  at  least  thirty  days  before  the  term 
for  which  the  jury  is  ordered.  If  made  by  the  board 
of  supervisors,  a  copy  thereof,  certified  by  the  clerk  of 
the  board,  must  be  filed  with  the  county  clerk,  at  least 
thirty  days  before  the  term ;  and  when  so  filed,  is  con- 
clusive evidence  of  the  authority  for  drawing  the  jury. 

§  227.  A  misdescription,  however,  of  the  title  of  the 
iDourt,  does  not  affect  the  validity  of  the  order,  if  it  can 
be  plainly  understood  therefrom,  what  court  is  intended. 
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5  228.  If  at  least  sixteen  persons,  qualified  to  serve  as 
grand  jurors,  and  who  have  been  summoned,  do  not  ap* 
pear,  or  if  the  number  of  grand  jurors  attending  be  re- 
duced below  sixteen,  the  court  may  order  the  sheriff  to 
summon  a  sufficient  number,  (specifying  it,)  to  com- 
plete the  grand  jury. 

Taken  from  2  R.  5.,  3d  ed.y  810,  sec.  23. 

§  239.  In  the  city  and  county^  of  New- York,  the 
names  of  persons  so  required  to  complete  the  grand  jury, 
must  be  drawn  by  the  county  clerk,  in  the  presence  of 

the  sheriff  or  under  sheriff,  and  of  one  or  more  mem- 
bers of  the  court,  from  the  grand  jury  box  of  undrawik 
ballots,  in  the  manner  in  which  the  grand  jury  was 
diawii. 

§  230.  In  any  other  county,  the  names  of  the  per- 
sons required  to  complete  the  grand  jury  may,  in  the 
discretion  of  the  court,  be  drawn  as  provided  in  the  last 
section,  or  may  be  publicly  designated  by  the  court, 
from  the  by-standers  or  the  body  of  the  county. 

It  frequently  happens  that  the  requisite  number  do  not  at- 
tend ;  and  in  that  case,  the  sberiflf  is  directed  bjr  the  court  t6 
summon  a  sufficient  number  to  complete  the  panel.  In  the 
performance  of  this  duty,  he  is  placed  utder  no  restriction, 
but  is  at  liberty  to  summon  such  persons  as  he  may  choose. 
Without  intending  to  impute  to  any  public  officer,  the  wilful 
neglect  or  corrupt  performance  of  his  duties,  it  cannot  fail  to 
strike  the  common  sense  of  every  man,  as  somewhat  unaccount^ 
able,  that  the  law,  after  having  made  the  most  full  provisioli 
for  drawing  the  jury  by  lot  from  the  county  box,  in  the 
presence  of  three  sworn  public  officers,  and  after  imposing  upon 
them  every  restraint  adapted  to  the  prevenlioD  of  uifauiiMi, 
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should  in  the  last  resort,  have  left  the  selection  of  Sometimes 
a  large  portion  of  the  grand  jury,  to  the  mere  will  of  the 
officer,  whose  caprice  in  the  selection  of  the  jury  originally 
it  was  the  very  object  of  the  law  to  prevent.  The  provisions 
of  the  existing  statutes  on  this  subject,  to  which  allusion  has 
just  been  made,  imposing  checks  upon  the  possibility  of  abuse 
in  this  particular,  were  introduced  from  no  idle  jealousy  of 
the  integrity  of  the  officer,  but  because,  in  the  excitements, 
political  and  otherwise,  which  not  unfrequently  arise,  it  was 
deemed  wise  to  protect  it  from  suspicion  ;  and  no  sound  rea- 
son can  be  given,  why  that  principle  should  not  be  fully  car- 
ried out,  especially  where  it  can  be  done  without  inconve- 
nience. 

§  231.  The  sheriff  must  accordingly,  in  the  manner  re- 
quired in  respect  to  the  grand  jurors  originally  drawn, 
forthwith  summon  the  persons  whose  names  are  drawn 
or  designated,  as  provided  in  the  last  two  sections,  who 
must  attend  and  serve  as  if  they  had  been  originally 
summoned  as  grand  jurors,  and  subject  to  the  same 
penalties,  unless  excused  or  discharged  by  the  court. 

Same  as  2  JR.  S.,  3d  ed.,  810,  sec.  24. 

§  232.  If  an  offence  be  committed  during  the  sitting 
of  the  court,  after  the  discharge  of  the  grand  jury,  the 
court  may,  in  its  discretion,  direct  an  order  to  be  en- 
tered, that  the  sheriff  summon  another  grand  jury. 

Same  as  2  22.  5.,  3d  ed.,  811,  sea  34. 

§  233.  The  names  of  the  persons  to  be  summoned, 
if  in  the  city  and  county  or  New- York,  must  be  drawn 
in  the  same  manner  as  the  original  grand  jurors.  If  in 
in  any  other  county,  they  may  be  drawn  or  designated 
as  prescribed  in  section  330. 
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§  234.  The  sheriff  must  accordingly,  in  the  manner 
required  in  respect  to  the  grand  jurors  originally  drawn, 
forthwith  summon  the  persons  whose  names  are  so 
drawn  or  designated,  who  must  attend  and  serve,  as  if 
they  had  been  originally  summoned  as  grand  jurors, 
and  subject  to  the  same  penalties,  unless  excused  or 
discharged  by  the  court. 

The  remarks  in  the  nate  to  sections  229  and  230,  are  ap- 
plicable to  the  last  two  sections. 

§  235.  No  more  than  twenty-three,  nor  less  than  six- 
teen persons  can  be  sworn  on  a  grand  jury;  nor  can  a 
grand  jury  proceed  to  any  business,  unless  sixteen 
members  at  least  are  present. 

Taken  from  2  R.  S.  3d  ed  810,  sec.  26. 

k  236.  When  more  than  twenty-three  persons  sum- 
moned as  grand  jurors  attend  to  serve,  the  clerk  must 
prepare  separate  ballots  containing  their  names,  folded 
as  nearly  alike  as  possible,  and  so  that  the  names  can- 
not be  seen,  and  must  deposit  them  in  a  box.  He 
must  then  openly  draw  out  of  the  box  twenty-three 
l>allots;  and  the  persons  whose  names  are  drawn,  con- 
stitute the  grand  jury.  The  names  remaining  in  the 
W,  as  well  as  those  drawn,  must  be  returned  to  the 
W  of  drawn  grand  jurors. 

This  section  is  new,  but  designed  to  provide  for  a  case  of 
frequent  occurrence,  and  which  is  omitted  in  the  existing 
statutes. 
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§  237.  A  person  held  to  answer  a  charge  fcr  a  pub- 
lic offence,  jnay  challenge  the  panel  of  the  grand  jury, 
or  an  individual  grand  juror. 

§  238.  A  challenge  to  the  panel  may  be  interposed, 
for  one  or  more  of  the  following  causes  only : 

1.  That  the  requisite  number  of  ballots  was  not 
drawn  from  the  grand  jury  box  of  the  county : 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given : 

3.  That  the  drawing  was  not  had,  in  the  presence  of 
the  officers  designated  by  the  code  of  civil  procedure : 
and 

4.  That  the  drawing  w?is  not  had,  at  least  fourtew 
days  before  the  court. 

§  239.  A  challenge  to  an  individual  grand  juror  may 
be  interposed,  for  one  or  more  of  the  following  caiises 

1.  That  be  is  a  milior : 
2'  Tbat  he  is  lux  aUen : 

5.  That  he  i^  ia«9^e .: 

4.  That  he  is  the  prosecutor  upon  a  charge  against 
tbie  de^ndant : 

^.  That  he  is  a  witness  on  the  part  of  the  prosecu- 
tion, and  has  been  served  with  process  or  bound  by  an 
undertaking,  as  such : 

6.  That  a  state  of  mind  exists  on  his  part,  in  refer- 
ence to  the  case  or  to  either  party,  which  satisfies  the 
court,  in  the  exercise  of  a  sound  discretion,  that  he 
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cannot  act  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  party  challenging. 

§  240.  The  challenges  mentioned  in  the  last  three 
sections  may  be  oral,  and  must  be  entered  upon  the 
minutes,  and  tried  by  the  court,  in  the  same  manner  as 
challenges  in  the  case  of  a  trial  jury  which  are  triable 
by  the  court. 

§  241.  The  court  must  allow  or  disallow  the  chal- 
lenge, and  the  clerk  must  enter  its  decision  upon  the 
mxuutes. 

§242.  If  a  challenge  to  the  panel  be  allowed,  the 
grand  jury  are  prohibited  from  inquiring  into  the 
charge  against  the  defendant  by  whom  the  challenge 
was  interposed.  If  they  should,  notwithstanding,  do 
90,  and  find  an  indictment  against  him,  the  court  must 
direct  it  to  be  set  aside. 

§  243.  If  a  challenge  to  an  individual  grand  juror  be 
allowed,  he  can  not  be  present  at,  or  take  part  in  the 
consideration  of  the  charge  against  the  defendant  who 
interposed  the  challenge,  or  the  deliberations  of  the 
Srandjury  thereon. 

§  244.  The  grand  jury  must  inform  the  court  of  a 
violation  of  the  last  section,  and  it  is  punishable  by  the 
court  as  a  contempt. 

By  2  R.  8.,  94.  «(.,  810,  set.  S7,  38,  it  k  proTtded»  IJMit 
'^  a  person  held  to  answer  to  any  criminal  charge,  may  object  to 
the  competency  of  any  one  summoned  to  serve  as  a  grand 
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juror,  before  be  is  sworn,  on  the  ground  that  he  is  the  prosecu- 
tor or  complainant  upon  any  charge  against  such  person,  or 
that  he  is  a  witness  on  the  part  of  the  prosecution,  and  has 
been  subpoenaed  or  been  bound  in  a  recognizance  as  such; 
and  if  such  objection  be  established,  the  person  so  summoned 
shall  be  set  aside;  and  that  no  challenge  to  the  array  of  grand 
jurors,  or  to  any  person  summoned  to  serve  as  a  grand  juror, 
shall  be  allowed  in  any  other  cases  than  such  as  are  aboye 
specified." 

The  sections  proposed  are  intended  as  a  substitute  for  these 
provisions.  They  are  much  more  full,  and  the  principles  which 
they  embody  seem  just  and  reasonable.  They  are,  that  the 
panel  may  be  set  aside,  where  such  irregularities  have  occur- 
red in  drawing  the  grand  jury,  as  depart  from  the  substantial 
requirements  of  the  law,  and  as,  in  their  own  nature,  tend  to 
the  prejudice  of  the  defendant;  and  that  the  challenges  to  in- 
dividual grand  jurors  extend  to  cases  of  personal  disqualifica- 
tion, and  to  the  case  of  the  prosecutor,  or  of  one  on 
whose  part,  such  a  state  of  mind  exists,  as  satisfies  the  court, 
in  the  exercise  of  a  sound  discretion,  that  he  cannot  act  im- 
partially, and  without  prejudice  to  the  substantial  rights  of 
the  party  challenging. 

§  245.  From  the  persons  summoned  to  serve  as  grand 
jurors,  and  appearing,  the  court  must  appoint  a  fore- 
man. The  court  must  also  appoint  a  foreman,  when  a 
person  already  appointed  is  discharged  or  excused,  be- 
fore the  grand  jury  are  dismissed. 

The  first  part  of  this  section  is  taken  from  2  R,  5.,  810, 3d. 
ed.ysec.  26;  the  remaining  portion  is  intended  to  provide  for  a 
case  of  frequent  occurrence,  but  for  which  no  provision  is 
now  made. 

§  246.  The  following  oath  must  be  administered  to 
the  foreman  of  the  grand  jury :  "  You,  as  foreman  of 
this  grand  jury,  shall  diligently  inquire  and  true  pre- 
sentment make,  of  all  public  oflFences  against  the  peo- 
ple of  this  state,  committed  or  triable  within  this  coun- 
ty, [or  in  a  city  court,   "  within  this  city,"]  of  which 
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yon  shall  have  or  can  obtam  legal  evidence :  you 
shall  present  no  person  through  malice,  hatred  or 
ill  will,  nor  leave  any  unpresented  through  fear,  fa- 
vor, or  affection,  or  for  any  reward,  or  the  promise 
or  hope  thereof;  but  in  all  your  presentments  or  indict- 
ments, you  shall  present  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  according  to  the  best  of 
your  skill  and  understanding.     So  help  you  God !" 

§  247.  The  folio  wing  oath  must  be  immediately  there- 
upon administered  to  the  other  grand  jurors  present : 
"  The  same  oath  which  your  foreman  has  now  taken 
before  you  on  his  part,  you  and  each  of  you  shall  well 
and  truly  observe  on  your  part.     So  help  you  God !" 

\  248.  If , after  the  foreman  is  sworn,  any  grand  juror 
appear,  and  be  admitted  as  such,  the  oath,  as  prescrib- 
ed in  section  246,  must  be  administered  to  him,  ccmi- 
mencing,  "  You,  as  one  of  this  grand  jury,"  and  so  on, 
to  the  end. 

The  oath  prescribed  in  the  last  three  sections^  is  substan- 
tially the  same  as  at  present  It  puts,  however,  in  plainer 
language,  the  precise  duties  of  the  grand  jury.    * 

§  249.  The  grand  jury  being  impanelled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  read  to  them  the  provisions  of  this  code,  from 
section  253  to  section  269,  both  inclusive,  and  must 
give  them  such  information,  as  it  may  deem  proper,  as 
to  the  nature  of  their  duties,  and  any  charges  for  public 

oflfences  returned  to  the  court,  or  likely  to  come  before 

[CRIM.  00DK.|  8 
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the  grand  jury.     The  court  need  not,  however,  charge 
them  respecting  violations  of  a  particular  statute. 

This  section  makes  it  the  duty  of  the  court  to  charge  the 
grand  jury  as  to  their  duties,  as  those  duties  are  defined  io 
the  code.  It  also  dispenses  with  the  necessity  of  charging 
them  as  to  the  vi:)lation  of  particular  statutes;  a  portion  of 
the  charge  which  is  uniformly  regarded  as  a  mere  formality, 
and  which  scarcely  ever  in  practice  leads  to  an  indictment  for 
the  offences  referred  to,  although  they  are  daily  and  openly 
committed. 

§  260.  The  grand  jury  must  then  retire  to  a  pri- 
vate room,  and  inquire  into  the  offences  cognizable  by 

them. 

Declaratory  of  the  existing  practice. 

§  251.  The  grand  jury  must  appoint  one  of  their  num- 
ber as  clerk,  who  must  preserve  minutes  of  their  pro- 
ceedings, (except  of  the  votes  of  the  individual  mem- 
bers on  a  presentment  or  indictment,)  and  of  the  evi- 
dence given  before  them. 

Taken  from  2  R.  S.,  3d.  cd  ,  8 1 1,  sec.  30. 

§  252.  The  grand  jury,  on  the  completion  of  the 
business  before  them,  must  be  discharged  by  the  court ; 
but  whether  the  business  be  completed  or  not,  they  are 
discharged  by  the  final  adjournment  of  the  court* 
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CHAPTER  m. 

POWERS   AND   DUTIES   OF   THE  GRAXD  JURT« 

teCTiON  253.  Power  of  grand  jury  to  inquire  into  all  public  offences  committed 
or  triable  in  the  county,  and  to  proceed  by  presentment  or  indict* 
ment. 

254.  When -defendant  has  been  held  to  answer,  grand  jury  may  indict. 

255.  In  all  other  cases,  they  can  proceed  by  presentment  only* 

256.  Definition  of  an  indictment. 

257.  Definition  of  a  presentment. 
25S.    Foreman  may  administer  oaths. 

259,  260.    Evidence  receiyable  before  the  grand  jary. 

261.  Grand  jury  not  bound  to  hear  eyidence  for  the  defendant,  but  may 

order  explanatory  evidence  to  be  produced. 

262.  Degree  of  evidence,  to  warrant  an  indictment. 

263.  Orand  jurors  must  declare  their  knowledge  as  to  commission  of  a 

pnbllc  offence. 

264.  Grand  juy  must    inquire  as  to  persons  imprisoned  on  erimlna| 

charges  and  not  indicted ;  the  condition  of  public  prisons ;  and  the 
misconduct  of  public  officers. 

165.  Grand  jury  entitled  to  access  to  public  prisons,  and  to  examine  pub- 
lic records. 

2BIS.  When  and  from  whom  they  may  ask  advice,  and  who  may  be  pre- 
sent during  their  sessions 

267.    Secrets  of  the  grand  jury,  to  be  kept. 

2d8.    Grand  jury,  when  bound  to  disclose  the  testimony  of  a  witness. 

269.    Grand  juror  not  to  be  questioned,  for  his  conduct  as  such. 

In  approaching  the  subject  of  the  powers  and  duties  of  the 
grand  jury,  the  Commissioners  have  felt  much  embarrassment^ 
and  have,  therefore,  ^levoted  to  it,  the  patient  and  laborious 
consideration  which  it  demanded.  The  value  of  this  institu- 
tion is  at  the  present  day  variously  regarded.  By  some,  it  is 
deemed  of  the  highest  importance,  as  furnishing,  by  reason  of 
its  secrecy,  a  most  valuable  aid  in  the  ei&oient  detection  and 
punishment  of  crime;  while,  by  others,  it  has  been  regarded, 
by  reason  of  that  very  secrecy,  as  subversive  of  the  rights, 
and  destructive  of  the  liberty  of  the  citizen.  Upon  which 
€ide  tie  balance  of  the  argument  preponderates,  it  is  not  for 
the  Commissioners  to  say,  or  even  to  suggest  One  thing, 
however,  is  certain;  that  the  preservation  of  its  usefulness, 
like  that  of  every  other  department  in  the  administration  of 
4he  laws,  <depends  ufiou  a  ( lear  and  well  understood  definition 
q{  its  powers.  To  leave  these  vague  and  unlimited,  is  to  make 
the  institution  itself  an  object  of  jealousy  and  alarm.  It  is 
retained  and  perpetuated  by  the  constitution,  and  it  is  not  the 
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design  of  the  Commissioners  to  abridge  any  of  its  just  at^ 
tributes,  or  to  propose  anything  vrhich  can  in  the  slightest 
degree  impair  its  usefulntss  or  efficiency-  But  they  at  the 
same  time,  regard  it  as  their  duty,  to  propose  in  respect  to  it,, 
such  provisions  as  ^ill  carry  into  effect  its  objects,  accord- 
cording  to  the  spirit  of  the  institution  itself,  and  in  harmony 
alike  with  the  interests  of  the  public  and  of  the  citizen.  It 
had  its  origin  in  England,  at  a  time  when  the  conflicts  be- 
tween the  power  of  the  government  on  the  one  hand,  and  the 
rights  of  the  subject  on  the  other,  were  Berce  and  unremit- 
ting; and  it  was  wrung  from  the  hands  of  the  crown,  as  the 
only  means  by  which  the  subject,  appealing  to  the  judgment 
of  his  peers,  under  the  immunity  of  secrecy,  and  of  irrespon* 
sibility  for  their  acts,  could  be  rendered  secure  against  op- 
pression. Happily,  in  our  country,  no  illustration  of  its  value 
in  this  respect,  has  been  furnished.  But  it  was  nevertheless^ 
introduced  among  us  in  the  same  spirit  iR  which  it  took  it» 
rise  in  the  mother  country,  and  as  the  very  language  of  the 
constitution  shows,  was  designed  to  be  a  means  ef  protectioi^ 
to  the  citizen  against  the  dangers  of  a  false  accusation,  or  the 
still  greater  peril  of  a  sacrifice  to  public  rlamor.  That  lan- 
guage is,  that  '^  no  person  shall  be  held  to  answer  for  a  capi* 
tal  or  otherwise  infamous  crime,  (except  in  cases  which  are 
enumerated,)  unless  on  presentment  or  indictment  of  a  grand 
jury." 

Acting  within  this  sphere,  the  institution  of  a  grand  jury 
may  be  justly  regarded,  not  merely  as  a  safeguard  to  private 
right,  but  as  an  indispensable  auxiliary  to  publie  justice;  and 
within  these  limits,  it  is  the  duty  alike  of  the  legislature  and 
of  the  people,  to  sustain  it  in  the  performance  of  its  duties. 
But  when  it  transcends  them, — when  it  ean  be  used  for  the 
gratification  of  private  malignity, — or  when,  wrapping  itself 
in  the  secresy  and  immunity  with  which  the  kw  invests  it,, 
its  high  prerogatives  are  prostituted  to  purposes  frowned  upoa 
by  every  principle  of  law  and  of  human  justice, — it  may  be- 
come an  instrument  dangerous  alike  to  public  and  to  private 
liberty. 

That  it  has  been  so  used,  is  a  fact  whi^^h  admits  of  no  dis- 
guise. Cases  are  not  unfrequent,  where  parties  stimulated  by 
avarice  or  revenge,  have  found  their  way  'into  the  secrecy  of 
a  grand  jury  room,  and  upon  a  state  of  facts  which  would 
not  warrant  the  commitment  of  the  defendant  in  any  other 
form,  have  succeeded  in  obtaining  an  indictment  against  him* 
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tt  is  well  known,  among  the  legal  ])rofe88ion  at  least,  that 
Ihe  just  legislation,  which  has  abolished  the  imprisonment  of 
Ihe  debtor  in  a  civil  action^  has  led  to  an  unexampled  num^ 
ber  of  complaints,  against   many  whose  greatest  crime  was 
their  misfortune,  upon  the  allegation  of  the  fraudulent  pro- 
curement of  property;  and  the  experience  of  every   lawyer 
will  attest  the  fact,  that  there  are  few  cases  in  which  the  dis- 
appointed creditor  would  not,  if  he  could,  invoke  the  aid  of 
the  criminal  law,  as  the  means,  not  so  much  of  punishment, 
«8  of  coercion*     in  cases  of  this  kind,   as  well  as  in  others 
rather  of  a  private  than  of  a  public  nature,  it  will  be  readily 
perceived,  there  is  some  danger  that  the  grand  jury  may  be 
used  for  purposes  not  only  unnecessary,  but  absolutely  hostile 
to  the  interests  of  the  public.     This  is  but  one  class  of  cases 
illustrating  the  danger  of  allowing  the  grand  jury,  under  their 
general  power  to  inquire  into  all  offences  triable  within  their 
county,  to  hear  complaints  in  the  firsf  instance  and  to  origi- 
nate accusations.     But  a  still  mere  striking  example  of  the 
danger  of  this  unrestricted  power,  is  to  be  found  in  the  fact, 
that  cases  have  existed,   where  prosecutors  who   have  been 
defeated  before  the  examining  magistrate,  have  availed  them- 
selves of  the  privilege  of  the  subpoena  of  the   district  attor- 
ney, to  present  themselves  before  the  grand  jury,  and  upon  a 
"one  sided  statement  obtain  an  indictment.     The  powers  and 
tiuties  of  the   grand  jury  being  in  this  respect  wholly  unde- 
fined, the  practical  result  has  been,  that  private  information 
conveyed  to  a  grand  juror,  or  the  permission  of  the  district 
•attorney,  (who  may  literally  be  said  to  keep  the  keys  of  the 
grand  jury  room,)  has  led  to  numberless  prosecutions  prompt- 
ed by  private  interest,  and  to  speculations  npon  the  fears  of 
the  unfortunate,  which  would  have  been  defeated  by  a  public 
vcFutiny,  or  by  an  opportunity  afforded  to  the  accimd  of  ex- 
plaining or  defending  himself  against  the  charge. 

If  the  grand  jury  is  to  be  preserved  in  its  purity^— if  the 
confidence  of  the  people  is  to  be  enlisted  in  its  behalf,  with- 
out which  its  usefulness  must  cease, — these  things  must  be 
corrected  by  wholesome  legislation.  The  grand  jury  was 
tksigned  to  be,  and  the  Commissioners  are  willing  to  admit, 
4b  most  cases  is,  a  body  of  discreet  and  thinking  men,  called 
together  X6  protect  the  public  interests,  and  not  to  be  con- 
verted into  instruments  of  private  cupidity  or  vengeance. 
Instead  of  being  an  accusing  party,  it  is  and  ought  to  be  a 
Judicial  tribunal.    Instead  of  acting  hastily  and  unadvisedly^ 
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upon  an  accusation  against  the  citizen,  and  placing  him  npoD 
trial  for  the  gratification  of  private  feeling,  it  should  be  made 
to  stand  upon  the  higher  ground  of  vindicating  the  dignitj 
of  the  public  law.  To  do  this,  limits  must  be  set  to  the  ex- 
tent of  its  powers,  and  restrictions  must  be  placed  upon  their 
exercise.  Without  these, — rendered  necessary  by  the  secrc^ 
cy  by  which  the  grand  jury  is  surrounded, — the  full  assurance 
cannot  exist,  that  public  and  private  interests  are  safe  in  it» 
hands. 

Under  the  present  system,  these  safeguards  cannot  be  found. 
Within  the  sphere  of  what  they  choose  to  consider  their  du- 
tie5,  the  grand  jury  is  omnipotentr  Accusations  in  which 
the  public  are  deeply  concerned,  may  be  dismissed  without  a 
question.  Indictments  may  be  preferred  upon  slight  evidence 
or  upon  DO  evidence;  and  the  action  of  ihe  grand  jury  is  be- 
yond the  reach  of  the  law.  And  in  short,  acting,  as  it  does, 
without  responsibility,  there  is  no  slight  reason  to  fear,  that 
from  being  conservative  in  its  aims,  it  may  ultimately  degen- 
erate into  an  object  of  private  aversion.  From  the  abuser 
of  which  it  is  susceptible,  and  which  have  been  too  often 
practised  under  its  unconscious  sanction,  it  is  not  to  be  dis- 
guised, that  even  now  its  moral  power  is  waning,  and  unless 
preserved  by  legislation,  may  eventually  cease. 

These  remarks  are  made  in  no  unfriendly  spirit  to  the  ex- 
istence of  this  institution,  but  from  a  firm  conviction,  that  to 
preserve  its  usefulness,  and  indeed  its  very  existence,  the  re- 
straints, as  well  as  the  safeguards  of  the  law,  must  be  thrown 
around  its  action.  To  effect  this  object,  the  first  principle 
which  the  Commissioners  assume  is,  that  the  functions  of  the 
grand  jury  as  an  accuser  and  as  a  judge  should  be  separated. 
It  is  not  proposed  to  abridge  their  powers,  in  respect  to  the 
inquiry  into  the  commission  of  crime.  Those  seem  to  be 
an  inherent  element  in  their  composition  ;  but  the  proceed- 
ings which  are  taken  upon  them  should  be  essentially  differ- 
ent. W^hen  the  accused  is  arrested  and  brought  before  a 
magistrate,  an  opportunity  is  afforded  him  of  answering  the 
charge,  and  of  explaining  the  circumstances  tending  to  estab- 
lish his  guilt.  A  responsible  accuser  is  also  presented,  to 
whom  he  may  look  for  redress,  if  the  accusation  be  malicious 
or  unfounded  ;  but  when  he  is  accused  by  the  grand  jury, 
this  protection  is  denied  him,  and  he  is  dragged  before  the 
bar  of  justice,  to  answer  a  charge  possibly  as  false  in  its  sub- 
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stance,  as  it  may  be  malicious  in  the  motive  by  which  it  b 
prompted.  A  course  of  practice  which  results  in  this  injus- 
tice,  is  not  to  be  defended  upon  any  principle  sanctioned  bj 
the  wisdom  of  the  common  law.  Its  theory  is,  that  every 
man  shall  have  a  full  opportunity  to  meet  an  accusation 
against  him  ;  and  it  is  a  violation  of  that  theory,  that  he 
should  be  subjected  to  any  stage  of  condemnation,  without  the 
privilege  of  being  heard  in  his  own  defence.  The  Commis- 
sioners have  accordingly  proposed  two  modes  of  proceeding, 
upon  the  action  of  the  grand  jury;  first,  that  where  the  de- 
fendant has  been  held  to  answer  the  charge,  and  in  no  other 
case,  the  grand  jury  may,  if  they  believe  him  guilty,  find  an 
indictment  against  him;  second,  that  if,  upon  an  investiga- 
tion of  a  charge  against  him,  whether  originated  by  them- 
selves or  presented  by  another,  they  believe  he  is  guilty  of  a 
public  offence,  they  must  proceed  by  presentment.  The  in- 
dictment is  defined  to  be  an  accusation,  presented  by  the  grand 
jury  to  a  competent  court,  charging  the  defendant  with  a 
public  offence.  The  presentment  is  an  mformal  statement  by 
the  grand  jury,  representing  that  a  public  offence  has  been 
committed  which  is  triable  within  the  county  and  that  there 
is  reasonable  ground  for  believing  that  the  defendant  has 
committed  it.  Sec.  256,  257.  Upon  the  former,  he  is  of 
course  to  be  held  for  trial;  but  upon  the  latter,  he  is  only  to 
be  held  for  examination  before  a  magistrate,  in  the  same 
manner  as  if  an  information  had  been  given  to  the  magis- 
trate in  the  first  instance,  and  with  the  same  opportunity  for 
explanation  or  defence. 

These  provisions,  though  new  in  practice,  are  in  principle  no 
innovations.  In  the  criminal  code  recently  adopted  in  Virgi- 
nia, a  similar  provision  is  contained.  Laws  of  Virginia^ 
1848,  page  145,  sec,  16.  And  it  may  be  safely  asserted, 
that  the  principle  contained  in  them  is  in  consonance  with  the 
common  law  itself.  In  a  late  case  in  Pennsylvania,  the  office 
of  a  grand  jury  was  stated  by  judge  King,  to  be  confined  to 
the  examination  of  such  cases  as  were  presented  by  the  attor- 
ney general,  afler  previous  binding  over  by  a  committing 
magistrate.  This  doctrine  was  held,  in  a  case  where  a  com- 
munication had  been  received  from  the  grand  jury,  stating  that 
charges  had  been  made  by  one  of  their  number,  to  the  effect, 
that  one  or  more  members  of  a  public  trust  had  been  guilty  of 
conyerting  to  their  own  use  public  money,  and  asking  that 
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witnesses  should  be  furnished  them  to  enable  them  to  examine 
the  charge. 

The  remarks  of  the  learned  judge  are  so  clear  and  forcible, 
that  the  Commissioners  cannot  forbear  giving  them  : 

**  The  third  and  last  of  the  extraordinary  modes  of  criminal 
procedure/'  says  he,  ^  known  to  our  penal  code,  is  that  which 
is  originated  by  the  presc^niment  of  a  grand  jury.  A  pre- 
sentment, properly  speaking,  is  the  notice  taken  by  a  grand 
jury,  of  any  offence,  from  their  own  knowlege  or  observation, 
without  any  bill  o^  indictment  being  laid  before  them  at  the 
suit  of  the  commonwealth.  Like  an  indictment,  however,  it 
must  be  the  act  of  the  whole  jury,  not  less  than  twelve  con- 
curring in  it  It  is,  in  fact,  as  much  a  criminal  accusation, 
as  an  indictment,  except  that  it  emanates  from  their  own 
knowledge,  and  not  from  the  public  accuser,  and  except  that 
it  wants  technical  form.  It  is  regarded  as  instructions  for 
an  indictment.  That  a  grand  jury  may  adopt  such  a  course 
of  procedure,  without  a  previous  preliminary  hearing  of  the 
accused,  is  not  to  be  questioned  by  this  court.  And  it  is 
equally  true,  that  in  making  such  a  presentment,  the  grand 
jury  are  entirely  irresponsible  either  to  the  public  or  to  indi- 
viduals aggrieved  ;  the  law  giving  them  the  most  absolute 
and  unqualified  indemnity,  for  such  an  official  act.  Had  the 
grand  jury,  on  the  present  occasion,  made  a  legal  presentment 
of  the  parties  named  in  their  communication,  the  court  would, 
without  hesitation,  have  ordered  bills  of  indictment  against 
them,  and  would  have  furnished  the  grand  jury  with  all  the 
testimony,  oral  and  written,  which  the  authority  we  are  clothed 
with  would  have  enabled  us  to  obtain.  While  the  power  of 
presentment  is  conceded,  we  think  no  reflecting  man  would 
desire  to  see  it  extended,  a  particle  beyond  the  limit  fixed  to 
it  by  precedent  and  authority.  It  is  a  proceeding  which  de- 
nies the  accused  the  benefit  of  a  preliminary  bearing  ;  which 
prevents  him  from  demanding  the  endorsement  of  the  name 
of  the  prosecutor  on  the  indictment  before  he  pleads, — a 
right  be  possesses  in  every  other  case, — and  which  takes  away 
all  his  remedies  for  malicious  prosecution,  no  matter  how  un- 
founded the  accBsation,  on  final  hearing,  may  prove  to  be  :  a 
system  which  certainly  has  in  it  nothing  to  recoaunend  its 
exteasion. 

**  Grand  juries  are  bigh  public  functionaries,  standing  be- 
tween the  accuser  and  accused*  Tbey  are  the  great  security 
to  the  citizens  against  vindictive  prosecution,  either  by  gov- 
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ernmenty  or  political  partizans,  or  by  private  enem'es.  In 
their  independent  action,  the  persecuted  have  found  the  most 
fearless  protectors  ;  and  in  the  records  of  their  doings,  are  to 
be  discovered  the  noblest  stands  against  the  oppression  of 
power,  the  virulence  of  malice,  and  the  intemperance  of  pre* 
judice.  These  elevated  functions  do  not  comport  with  the 
position  of  receiving  individual  accusations  from  any  source, 
not  preferred  before  them  by  the  responsible  public  authori- 
ties, and  not  resting  in  their  own  cognizance,  sufficient  to  au- 
thorize a  presentment.  Nor  should  courts  give,  unadvisedly, 
aid  or  countenance  to  any  such  innovations.  For  if  we  are 
bound  to  send  for  persons  and  papers,  to  sustain  one  charge, 
by  a  grand  juror,  before  the  body,  against  one  citizen,  we  are 
bound  to  do  so  upon  every  charge  which  every  other  grand 
juror,  present  and  future,  following  the  precedent  now  sanc- 
tioned, may  think  proper  hereafter  to  prefer.  It  is  true,  that 
in  the  existing  state  of  our  social  organization,  but  partial 
and  occasional  evils  might  flow  from  grand  juries  receiving, 
entertaining,  and  acting  on  criminal  charges  against  citizens, 
not  given  them  by  the  public  authorities,  nor  within  their 
own  cognizance.  But  we  connot  rationally  claim  exemption 
from  the  agitations  and  excitements,  which  have  at  some  pe- 
riod of  its  history  convulsed  every  nation.  Those  communi- 
ties which  have  ranked  among  the  wisest  and  the  best,  have 
become,  on  occasions,  subject  to  temporary  political  and  other 
phrensies,  too  vehement  to  be  resisted  by  the  ordinary  safe- 
guards provided  by  law  for  the  security  of  the  innocent. 
Under  such  irregular  influences,  the  right  of  every  member  of 
a  body  like  a  grand  jury,  taken  immediately  from  the  excited 
mass,  to  charge  what  crime  he  pleases  on  whom  be  pleases, 
in  the  secret  conclave  of  the  grand  jury  room,  might  produce 
the  worst  results.  It  is  important,  also,  in  the  consideration 
of  this  question,  to  be  borne  in  mind,  that  the  body  so  to  be 
clothed  with  these  extraordinary  functions,  is  perhaps  the  only 
one  ot  our  public  agents  that  is  totally  irresponsible  for  offi- 
cial acts.  When  the  official  existence  of  a  grand  jury  ter- 
minates, they  mingle  again  with  the  general  mass  of  the 
citizens,  intangible  for  any  of  their  official  acts,  either  by 
private  action,  public  prosecution,  or  legislative  impeachment. 
That  the  action  of  such  a  body  should  be  kept  within  the 
powers  clearly  pertaining  to  it,  is  a  proposition  self-evident ; 
particularly  where  a  doubtful  authority  is  claimed,  the  exercise 
of  which  has  a  direct  tendency  to  deprive  a  citizen  of  any  of 
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the  guarantees  of  his  person:.!  rights,  secured  by  the  constitu- 
tion. Our  system  of  criminal  administration  is  not  subject  to 
the  reproach  that  there  exists  in  it,  an  irresponsible  body,  with 
unlimited  jurisdiction.  On  the  contrary,  the  duties  of  a  grand 
jury,  in  direct  criminal  accusations,  are  confined  to  the  investi- 
gation of  matters  given  them  in  charge  by  the  court,  of  those 
preferred  before  them  by  the  attorney  general,  and  of  those 
which  are  sufficiently  within  their  own  knowledge  and  obser- 
vation, to  authorise  an  official  presentment.  And  they  cannot, 
on  the  application  of  any  one,  originate  proceedings  against 
citizens,  which  is  a  duty  imposed  by  law  on  other  public 
agents.  This  limitation  of  authority  we  regard  as  alike  for- 
tunate for  the  citizen  and  the  grand  jury.  It  protects  the 
citizen  from  the  persecution  and  annoyance  which  private 
malice  or  personal  animosity,  introduced  into  the  grand  jury 
room,  might  subject  him  to.  And  it  conserves  the  dignity  of 
the  grand  jury,  and  the  veneration  with  which  they  ought 
always  be  regarded  by  the  people,  by  making  them  an  um- 
pire between  the  accurer  and  the  accused,  instead  of  assuming 
the  office  of  the  former. 

"  We  have  less  difficulty  in  coming  to  these  conclusions, 
from  the  consciousness  that  they  have  no  tendency  to  give 
immunity  to  the  parties  named  in  the  communication  of  the 
grand  jury,  if  they  have  violated  any  public  law.  The  charge 
preferred  by  the  grand  juror,  alluded  to  in  the  communiuation, 
is  clear  and  distinct.  It  is  one,  over  which  every  commit- 
ting magistrate  of  the  city  and  county  of  Philadelphia  has 
jurisdiction.  Any  one  of  this  numerous  body  may  issue  his 
warrant  of  arrest  against  the  accused,  his  subpoena  for  the 
persons  and  papers  named,  and  may  compel  their  appearance 
and  production.  And  if  sufficient  probable  cause  is  shown, 
that  the  accused  have  been  guilty  of  the  crimes  charged  against 
them,  he  may  bail  or  commit  them  to  answer  to  this  court. 
The  differences  to  the  accused,  between  this  procedure  and 
that  proposed,  are,  that  before  a  primary  magistrate,  the  de- 
fenda:its  have  a  responsible  accuser,  to  whom  they  may  look, 
if  their  pt'rsonal  and  official  characters  have  beem  wantonly 
and  maliciously  and  falsely  assailed.  They  have  the  oppor- 
tunity of  hearing  the  witnesses,  face  to  face.  They  may  be 
assisted  by  counsel,  in  cross-examining  those  witnesses  and 
sifting  from  them  the  whole  truth.  And  not  the  least,  they 
by  this  means  know,  what  crime  is  precisely  charged  against 
them ;  and  when,  where  and  how  it  is  said  to  have  been  per- 
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petrated  : — rights  which  we  admit  and  feel  the  value  of,  and 
of  which  we  would  most  reluctantly  deprive  them,  even  if  we 
had  the  legal  authority  to  do  so. 

**  On  the  whole,  we  are  of  opinion  that  we  act  most  in  ac- 
cordance with  the  rights  of  the  citizen,  most  in  conformity 
with  a  wise  and  equal  administration  of  the  public  law,  by 
declining  to  give  our  aid  to  facilitate  the  extraordinary  pro- 
ceedings, proposed  against  the  parties  named  in  the  communi- 
cation of  the  grand  jury  ;  and  by  referring  any  one,  who  de- 
sires to  prosecute  them  for  the  offences  charged,  to  the  ordi- 
nary tribunals  of  the  commonwealth,  which  possess  all  the  ju- 
risdiction necessary  for  that  purpose,  and  can  exercise  it,  more 
in  unison  with  the  rights  of  the  accused,  than  could  be  ac- 
complished by  the  mode  proposed  in  the  communication  of 
the  grand  jury."     Wharton^s  Criminal  Law^  117,  118,  note. 

The  spirit  of  the  rule  so  well  expressed  in  this  extract,  is 
embodied  and  carried  out  in  the  provisions  proposed  by  the 
Commissioners,  continuing  in  the  grand  jury,  all  their  powers 
in  respect  to  the  investigation  of  charges  of  crime.  It  is  pro- 
posed to  guard  against  hasty  find  ill  advised  accusations,  by 
giving  to  the  defendant,  upon  presentment  by  the  grand  jury, 
(where  he  has  not  been  already  held  to  answer,)  the  same  op- 
portunity of  answering  or  explaining  the  charge,  as  if  he  had 
been  proceeded  against  by  an  information  before  a  magistrate; 
while,  on  the  other  hand,  he  is  to  be  committed  or  bailed, 
upon  the  presentment,  in  precisely  the  same  manner  as  upon 
an  indictment.  In  this  manner,  the  rights  of  the  defendant 
are  protected,  and  the  demands  of  public  justice  are  abundant- 
ly answered. 

By  other  provisions,  the  duties  of  the  grand  jury,  in  relation 
to  the  kind  and  degree  of  evidence  upon  which  they  may  le- 
gitimately act,  are  defined.  In  practice,  there  is  no  estab- 
lished rule  upon  the  subject;  and  grand  jurors  are  left  wholly 
uninformed,  except  as  they  are  occasionally  instructed  upon 
it  by  the  court,  as  to  the  precise  line  of  duty  marked  out  for 
them  by  the  law.  The  consequence  has  been,  that  acting  very 
honestly  under  a  mistaken  view  of  their  powers,  indictments 
are  frequently  presented  by  them,  upon  evidence  wholly  inad- 
missible, and  which,'even  if  admissible,  was  legally  inconclusive. 
In  one  case,  an  indictment  for  false  pretences  was  found,  upon  a 
one-sided  and  extra  judicial  affidavit  taken  in  another  state. 
In  another,  a  witness  was  conducted  into  the  grand  jury  room, 
with  a  long  written  narative  prepared  by  another,  and  was 
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sworn  by  the  grand  jury,  generally,  as  to  the  truth  of  the 
statement;  and  without  further  examination  or  a  single  question 
as  to  the  particular  facts  constituting  the  accusation,  the  witness 
was  dismissed  and  an  indictment  found.  In  both  these  in* 
stances,  too,  the  cases  originated  before  the  grand  jury  ;  no 
previous  complaint  having  been  made.  Nor  was  any  remedy 
within  the  reach  of  the  defendants.  Indicted,  as  they  were, 
upon  palpably  illegal  evidence,  there  was  no  way  of  bringing 
the  facts  before  the  court,  so  as  to  justify  an  application  to 
quash  the  indictments.  The  Commissioners  have  reason  to 
beMeve  that  innumerable  cases  of  a  similar  and  even  of  a 
more  flagrant  character  have  existed,  and  could,  if  necessary, 
be  furnished.  '  These,  however,  are  deemed  sufficient,  to  illus- 
trate the  necessity  of  legislation,  to  guard  against  the  contina- 
ence  of  the  abuse — arising,  too,  from  no  dishonesty  of  mo- 
tive, on  the  part  of  the  grand  jury,  but  from  the  fact  that  the 
delicate  and  difficult  duties  of  the  grand  jury  in  this  respect 
are  entirely  undefined  by  law. 

The  remedy  proposed  by  the  Commissioners,  is  to  be  found 
i\i  the  provisions  whiGh  declare,  that  in  the  investigation  of 
a  charge  for  the  purpose  of  either  presentment  or  indictment, 
the  grand  jury  can  receive  no  other  evidence  than  such  as  is 
given  by  witnesses  produced  and  sworn  before  them,  or  fur- 
nished by  legal  documentary  evidence,  or  by  the  depositions 
of  witnesses,  taken  under  such  circumstances  as  to  make  them 
legally  admissible;  and  further,  that  they  shall  receive  none  but 
kgal  evidence,  and  the  best  evidence  in  degree,  to  the  exclu- 
sion of  hearsay,  or  secondary  evidence.  Sec*  259,  260. 
These  are  elementary  and  simple  rules  of  evidence.  They 
are  the  rules  applicable  to  every  judicial  investigation,  in  ac- 
cordance with  which  the  examination  before  the  magistrate 
must  be  conducted,  and  by  which  the  final  examination  of  the 
case  before  the  trial  jury  is  governed.  They  are  rules,  too, 
of  plain  and  familiar  meaning,  and  can  be  easily  applied;  or 
in  case  of  doubt  in  respect  to  them,  that  doubt  can  be  re&dily 
removed,  by  the  resort  of  the  grand  jury  to  the  advice  of  the 
court  or  any  member  of  it,  or  of  the  district  attorney,  who 
are  in  this  as  in  every  other  stage  of  their  proceedings,  their 
legal  advisers. 

Another  question  of  considerable  practical  difficulty  has 
presented  itself  to  the  Commissioners.  How  far  is  the  grand 
jury  bound  or  authorised  to  hear  evidence  in  exculpation  of 
the  ^endantt    Regarding  it  as  a  mere  accusing  body,  the 
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answer  would  be  plain,  that  they  are  confined  to  the  evidence 
offered  in  support  of  the  accusation.  But  viewing  them  as  a 
judicial  tribunal,  it  might  be  said  with  much  propriety,  that 
their  powers  and  duties  in  this  respect  are  more  comprehen- 
8i\e.  Ihe  ComOiissioners  do  not,  however,  adopt  either  ex- 
treme. The  object  of  a  public  prosecution  is  to  place  the 
defendant  on  trial,  when  there  is  such  reasonable  evidence  of 
his  guilt  as  to  afford  a  fair  ground  to  charge  him  with  the 
offence.  His  defence  or  explanation  is,  then  properly  the 
subject  of  inquiry,  and  in  such  case  should  be  submitted  to 
the  trial  jury.  It  should,  nevertheless,  be  made  their  duty,  and 
so  the  Commissioners  propose  to  make  it,  to  weigh  all  the 
evidence  submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence,  within  their  reach,  will  explain 
away  the  charge,  to  order  it  to  be  produced;  and  for  that  pur- 
pose, they  should  be  authorised  to  require  the  district  attor- 
ney to  issue  process  for  the  witnesses.  Sec  261.  And  as 
the  concluding  rule  on  this  subject,  the  grand  jury  should  be 
distinctly  informed  by  the  law,  that  they  ought  to  find  an  in 
dictment,  when  all  the  evidence,  taken  togethefi  is  such,  as 
in  their  judgment  would  warrant  a  conviction  by  the  trial 
jury.     Sec.  262. 

In  some  of  the  views  of  the  Commisioners,  as  well  as  in 
the  conclusion  at  which  they  have  arrived  on  the  subject, 
they  find,  themselves  fully  sustained  by  an  article  published  in 
the  London  Law  Magazine^  Jfo.  64,  on  the  subject  of  defects 
of  criminal  procedure.  This  article  is  extracted  by  the 
British  Commissioners  in  their  Eighth  Reportjf.Sbl — 369, 
as  being  expressly  written  in  answer  to  the  questions  pro- 
pounded in  the  form  of  a  circular  by  the  Commissioners.  In 
addition  to  the  commendation  of  the  Commissioners  upon  it, 
it  bears  the  signature  of  J.  Pitt  Taylor,  Esq.,  a  distinguished 
modem  writer  upon  legal  subjects. 

In  this  note,  the  Commissioners  have  extracted  that  part  df 
the  article  only  which  relates  to  grand  juries*  It  will  be 
observed,  that  its  reasoning  goes  to  the  extent  of  abolishing 
the  grand  jury  altogether.  This,  as  tl  e  Commissioners  have 
remarked,  cannot,  in  this  state,  constitutionally  be  done.  The 
reasoning  referred  to,  and  the  facts  adduced  in  this  article  are 
not  however  the  less  valuable,  as  demonstrating  the  necessity 
of  circumscribing  and  more  clearly  defining,  the  powers  and 
duties  of  the  grand  jury. 
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"  According  to  the  existing  practice,  prosecutions  by  in- 
dictment may  commence,  tilher  by  bringing  against  the  de- 
fendant a  public  accusation  before  a  magistrate,  or  a  private 
accusation  before  the  grand  jury.  Let  us  imagine  that  the 
first  course  is  adopted.  Complaint  having  been  made  to  a 
magistrate,  and  the  accused  having  been  summoned  or  ap- 
prehended, the  prosecutor  and  his  witnesses  are  called  upon, 
in  a  public  court,  and  in  the  presence  of  the  defendant,  to 
state  on  oath  the  circum>tances  on  which  the  charge  is 
founded.  The  accused  or  his  legal  adviser,  has  then  an  op- 
portunity of  cross-examining  the  witnesses,  of  calling  others 
to  contradict  them,  and  of  making  any  statement,  with  the 
view  of  explaining,  justifying  or  disproving  the  charge.  If 
the  facts  be  intricate,  if  important  witnesses  be  absent,  or  if 
time  be  required  for  a  more  careful  scrutiny,  the  inquiry  may 
be  postponed  to  some  future  day  ;  till,  at  lengthy  the  case 
having  been  fully  and  openly  heard  on  both  sides,  and  the 
testimony  having  been  reduced  into  writing,  the  magistrate 
decides  whether  or  not  the  circumstances  are  sufficiently  sus- 
picious to  warrant  their  submission  to  a  jury.  If  this  deci- 
sion be  in  the  negative,  the  accused  is  discharged  ;  if  in  the 
affirmative,  he  is  committed  or  bailed. 

**  Such  being  the  nature  of  the  preliminary  investigation 
before  a  magistrate,  it  would  seem  that,  for  the  purposes  of 
justice,  no  further  inquiry  would  be  requisite  previous,  to  the 
trial.  But  this  is  not  the  law;  before  the  case  can  be  pre- 
sented for  the  consideration  of  the  jury,  the  prosecutor  and 
his  witnesses,  who  may  either  be  the  parties  previously  ex- 
amined, or  different  persons,  must  go,  one  by  one,  before  a 
secret  tribunal,  composed  of  twenty-three  gentlemen  unac- 
quainted with  the  law,  and  repeat  the  substance  of  their  ac- 
cusation, in  the  absence  of  the  accused.  No  means  are  pro- 
vided for  testing  the  accuracy  of  their  statements  ;  the  depo- 
sitions taken  before  the  committing  magistrate,  excepting  at 
the  Old  Bailey,  are  not  before  them;  neither,  with  a  similar 
exception,  is  any  person  present,  beyond  the  grand  jurors 
themselves,  to  marshal  the  evidence,  or  in  any  way  to  conduct 
the  proceedings.  If,  after  this  inquiry,  twelve  out  of  the 
twenty-three  jurors  consider  that  a  prima  facie  case  of  guilt 
is  established,  a  true  bill  is  found  and  the  indictment  is  tried; 
if  a  like  number  entertain  a  contrary  opinion,  the  bill  is   re- 
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jtcted,  and  the  prosecutor  must  then  either  abandon  the  charge, 
or  try  his  fortune  before  another  grand  jury  on  some  future 
occasion. 

"  Now,  if  we  contrast  the  different  modes  in  which  these 
two  examinations  are  conducted,  is  it  not  obvious  that,  even 
supposing  no  collusive  practices  to  exist,  and  assuming  the 
committing  magistrate  to  have  no  more  legal  experience  than 
the  members  of  the  grand  jury,  his  decision  is  more  likely  to 
be  correct  than  theirs;  that  where  they  agree  with  him,  they 
do  not  corroborate  him,  where  they  differ  from  him,  they  are 
probably  wrong;  thus,  they  can  seldom  do  good,  and  may  of- 
ten do  evil.  But,  if  this  be  the  case,  when  the  committing 
magistrate  is  a  mere  justice  of  the  peace,  with  how  much 
greater  force  does  the  argument  apply,  when,  as  in  London, 
Liverpool  and  Manchester,  he  is  a  professional  man,  well  ac- 
quainted with  the  rules  of  evidence,  and  admirably  fitted,  from 
long  experience,  to  unravel  the  tangled  thread  of  human  tes- 
timony. 

'*  Besides,  it  is  idle  to  suppose,  that  frauds  are  not  daily 
practised  on  the  grand  jury.  At  the  preliminary  inquiry  be- 
fore the  magistrate,  the  defendant  has  an  opportunity  of  as- 
certaining who  are  the  witnesses  who  depose  against  him, 
and  what  is  the  nature  of  their  evidence.  If,  then,  he  be  admit- 
ted to  bail,  what  is  to  prevent  him — if  he  be  committed  to  cus- 
tody, what  is  to  prevent  his  friends  from  tampering  with  the 
witnesses?  It  would  be  useless,  or  at  least  highly  dangerous,  to 
attempt  to  do  so  if  they  were  only  to  be  examined  at  the  trial  ; 
because,  on  that  occasion,  the  evidence  being  given  in  a  public 
court  would  be  publicly  known,  and  the  depositions  being  re- 
turned to  that  court,  any  material  variance  in  the  testimony 
would  be  immediately  detected,  and  would  render  the  witnesses 
liable  to  an  indictment  for  perjury.  But  the  case  is  far  different 
before  the  grand  jury.  There  the  jurors  being  sworn  to  secrecy, 
and  each  witness  being  examined  alone,  who  is  to  discover 
any  falsehood  that  one  or  more  of  them  may  be  bribed  to 
utter  ?  Yet,  if  any  unexplained  inconsistency  appear  in  the 
narrative,  the  grand  jury  can  scarcely  fail  to  doubt  its  truth, 
and  the  consequence  is  that  the  bill  is  ignored.  The  prose- 
cutor has  no  means  of  avoiding  this  result.  He  knows  that 
some  of  his  witnesses  have  betrayed  him;  perhaps  he  has  rea- 
son to  suspect  the  individual  who  has  done  so;  but  he  has  no 
remedy.  An  indictment  for  perjury  must  specify  the  words 
spoken,   and  how  can  he  discover  what  those  words  were? 
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The  law,  indeed,  may  say  that  a  false  witness  before  a  grand 
jury  is  subject  to  prosecution  ;  but  the  law  does  not  add  how 
a  conviction  can  be  obtained;  and  we  believe  that,  with  one 
solitary  exception,  no  trace  can  be  discovered  of  such  a  pro- 
ceeding. 

''  Again,  if  the  witnesses  are  of  such  a  character  as  to  pre- 
clude the  hope  of  their  being  successfully  suborned,  the  ac- 
cused may  still  escape,  providing  he  can  only  bribe,  (and  this 
is  no  difficult  matter,)  some  person  to  go  to  the  prosecutor, 
and  pretend  that  he  is  acquainted  with  facts  corroborative  of 
the  charge.  These  facts  being  narrated  with  the  semblance 
of  zeal,  the  confidence  of  the  prosecutor  is  gained;  the  de- 
fendant's friend,  with  the  witnesses  previously  examined,  is  sent 
before  the  grand  jury,  and  there,  by  an  artful  statement, 
throws  such  doubt  on  the  matter,  that  no  bill  is  found.  It  is 
true,  that  both  these  last  mentioned  abuses  might  be  partially 
avoided,  either  by  making  the  grand  jury  perform  their  func^ 
tions  as  in  former  days  they  frequently  did,  in  open  court,  or  by 
directing  that  the  attorney  for  the  crown  should  in  all  cases 
attend  them  with  the  depositions,  and  conduct*  the  examina- 
tion of  the  witnesses,  and  by  distinctly  empowering  him,  as 
also  the  grand  jurors  themselves,  to  repeat  the  evidence  of 
any  witness  whom  it  might  become  necessary  to  indict  for 
perjury.  Still  the  inutility  of  the  inquiry  must  remain  as  be- 
fore ;  and  when  we  find,  as  we  presently  shall  do,  that  this 
useless  machinery  is  productive  alike  of  a  large  expense  to 
the  country,  and  of  serious  inconvenience  to  witnesses,  are  we 
not  justified  in  advocating  its  immediate  abolition  1 

**  Next,  let  us  suppose  that  the  prosecutor,  in  the  first  in- 
stance, goes  before  the  grand  jury.  In  this  case,  the  earliest 
intimation  of  the  charge  which  the  accused  receives,  is,  that 
a  bill  is  found  against  him.  The  particulars  are  kept 
secret;  who  his  accusers  are,  or  what  they  have  testified 
against  him,  he  has  no  means  of  discovering;  indeed  he  can- 
not, except  in  some  cases  of  high  treason,  so  much  as  demand 
a  copy  of  their  names;  nor  in  cases  of  felony,  is  be  entitled, 
even  to  a  copy  of  the  indictment.  The  law,  which  now,  in 
fairness,  enables  him,  immediattly  after  the  investigation  has 
closed  before  the  magistrate,  to  obtain  a  copy  of  the  deposi- 
tions, at  a  small  cost,  and  at  the  trial,  to  inspect  these  depo- 
sitions, without  any  cost  at  all,  refuses  any  such  indulgence, 
in  the  case  of  a  bill  being  found  without  a  previous  examin- 
ation.   That  which  the  legislature  admits  to  be  just  in  the 
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Kme  case,  it  xvholly  disregards  in  the  other;  and  thus,  while  a 
cnan,  who  has  been  publicly  accused  before  a  magistrate,  has 
(he  amplest  means  of  showing  the  character  and  motives  of 
the  witnesses,  and  of  confuting  the  charge  against  him,  a 
party,  secretly  attacked  before  the  grand  jury,  is  placed  on 
his  trial,  under  circumstances  of  cruel  disadvantage,  and  must 
rely  on  chance,  rather  than  the  purity  of  his  conduct,  to  esh 
tablish  bis  innocence*  But  this  is  not  all.  A  prosecutor 
who  prefers  a  bill  before  the  grand  jury,  is  not  compelled  to 
proceed  to  trial,  in  the  event  of  its  being  found,  neither  are 
his  witnesses  bound  over  io  appear  and  testify  in  court.  A 
door  is  consequently  opened  to  Xhe  most  disgraceful  practices. 
A  bill  found  by  perjury,  becomes  the  instrument  of  extortion 
4o  the  innocent  but  timid  man;  a  bill  found  by  true  testimo- 
ny, is  employed  with  still  greater  power,  to  wring  money 
from  the  guilty.'* 

§  253.  The  grand  jury  has  power,  and  it  is  their  duty, 
to  Inquire  into  all  public  offences  committed  or  triable 
in  the  county,  and  to  present  them  to  the  court, 
either  by  presentment  or  indictment,  as  provided  in 
the  next  two  sections. 

§  254.  Upon  such  inquiry,  they  may,  where  the  de- 

Tendant  has  been  held  by  a  magistrate  to  answer  the 
cbai^e,  and  in  no  other  case,  if  they  believe  him  guilty 

thereof,  find  an  indictment  against  him. 

§  255.  In  all  other  cases,  if,  upon  investigation,  the 

pnnd  jury  believe  that  a  person  is  guilty  of  a  public  of- 
fence, they  can  proceed  by  presentment  only. 

4  256.  An  indictment  is  an  accusation  in  writing, 
presented  by  a  grand  jury  to  a  competent  court,  charg- 
UKg  a  person  with  a  public  offence. 

[CIIM.   CX>IIE.]  9 
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{  257.  A  presentment  is  an  informal  statement  ia 
writing  by  the  grand  jury,  representing  to  the  court, 
that  a  public  offence  has  been  committed,  which  i» 
triable  in  the  county,  and  that  there  is  reasonable 
ground  for  believing  that  a  particulsur  individual,  named 
6r  described,^  has  committed  it. 

\  258.  The  foreman  may  administer  an  oath,  to  any 
witness^  appearing  before  the  grand  jury. 

§  259.  In  the  investigation  of  a  charge,  for  the  pur* 
pose  of  either  presentment  or  indictment,  the  grand 
jury  can  receive  no  other  evidence  than, 

1.  Such  as  is  given  by  witnesses  produced  and  ^worm 
before  them,  or  furnished  by  legal  documentary  evi- 
dence :  or,, 

2.  The  deposition  of  a  witness,,  in  the  cases  men- 
tioned in  the  third  subdivision  of  section  12. 

§  260.  Tiie  grand  jury  c^n  receive  none  but  legal 
evidence,  and  the  best  evidence  in  degree,  to  the  ex- 
clusion of  hearsay  or  seccModary  evidence. 

§  261.  The  grand  jury  is  not  boimd  to  hear  evidence 
for  the  defendant ;  but  it  is  their  duty  to  weigh  all  the 
evidence  submitted  to  them,  and  when  they  have  rea- 
son to  believe  that  other  evidence,  within  their  reach,, 
will  explain  aWdy  the  charge,  they  should  order  such 
evidence  to  be!  t)rodticed ;  and  for  that  puipose,  inay  ref- 
quire  the  district  attoriifey  td  issue  process  fot  the  wit- 
nesses. 
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§  262.  The  grand  jury  ought  to  fiad  an  indictment, 
when  all  the  evidence  before  them,  taken  together,  is 
such  as  in  their  judgment  would,  if  unexplained  or  un* 
contradicted,  warrant  a  conviction  by  the  trial  jury. 

§  263.  If  a  member  of  the  grand  jury  know,  or  have 

reason  to  believe,  that  a  public  offence  has  been  com- 
initted,  which  is  triable  in  the  county,  he  must  de- 
clare the  same  to  his  fellow  jurors,  who  must  thereupon 
investigate  the  same. 

J  264.  The  grand  jury  must  inquire, 

1.  Into  the  case  of  every  person  imprisoned  in  the 
jail  of  the  county,  on  a  criminal  charge,  and  not  in- 
dicted : 

2.  Into  the  condition  and  management  of  the  public 
prisons  in  the  county ;  and 

3.  Into  the  wilful  and  corrupt  misconduct  in  office,  of 
public  officers  of  every  description,  in  the  county. 

§  265.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  exami- 
nation, without  charge,  of  all  public  records  in  the 
county. 

The  last  tbree  sections  are  declaratory  of  the  existing  pow- 
ers of  the  grand  jury. 

§  266.  The  grand  jury  may,  at  all  reasonable  times, 
ask  the  advice  of  the  court,  or  of  any  member  thereof, 
or  of  the  district  attorney  of  the  county;  but  unless  such 
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advice  be  asked,  neither  of  those  officers  are  permit- 
ted to  be  present  during  the  sessions  of  the  grand 
jury  J  nor  is  any  other  person  permitted  to  be  present 
during  their  sessions,  except  the  members  of  the  grand 
jury,  and  a  witness  actually  under  examination. 

This  section  is  intended  as  a  substitute  for  the  provision  of 
the  Revised  Statutes,  that  ''  the  district  attorney  of  the  coun^ 
shall  be  allowed  at  all  times  to  appear  before  the  grand  jury, 
on  his  request,  for  the  purpose  of  giving  information  relative 
to  any  matter  cognizable  by  them ;  and  may  be  permitted  to 
interrogate  witnesses  before  them,  when  they  shall  deem  it 
necessary  :  but  no  district  attorney,  constable  or  other  person, 
except  the  grand  jurors,  shall  be  permitted  to  be  present  du- 
ring the  expression  of  their  opinions  or  the  giving  of  their 
votes,  upon  any  matter  before  tbem.'^  2  It  S.  3d  ed.  811, 
sec  33. 

The  object  of  the  proposed  section  rs,  to  afford  the  grand 
jury  every  proper  advice  from  the  court  or  the  district  attor- 
ney; but  in  all  other  respects  to  leave  them  to  conduct  the  in- 
vestigatian  according  to  their  own  judgment. 

§  267.  Every  member  of  the  grand  jury  must  keep 
secret,  whatever  he  himself,  or  any  other  grand  juror 
may  have  said,  or  in  what  manner  he,  or  any  other 
grand  juror  may  have  voted,  on  a  matter  before  them. 

§  268.  A  member  of  the  grand  jury  may,  however, 
be  required  by  any  court,  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand  jury,  for  the  purpose 
of  ascertaining  whether  it  is  consistent  with  that  given 
by  the  witness,  before  the  court ;  or  to  disclose  the  tes- 
timony given  before  them  by  any  person,  upon  a  charge 
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against  him  for  perjury  in  giving  his  testimony,  or  upon 
his  trial  therefor. 

§  269.  A  grand  juror  cannot  be  questioned  for  any- 
thing  he  may  say.  or  any  vote  he  may  give,  in  the  grand 
jury,  relative  to  a  matter  legally  pending  before  the  jury, 
except  for  a  perjury  of  which  he  may  have  been  guilty, 
in  making  an  accusation,  or  giving  testimony  to  his 
fellow  jurors. 

Declaratory  of  the  existing  privileges  of  the  grand  jury. 

CHAPTER  IV. 

PRESENTMEKT,  AND  PROCKEDINGS   THEREON. 

BiCTioN  270.    Presentment  must  be  by  twelve  grand  jurors^  and  si^^ed  by  fore- 
man. 

271.  Must  be  presented  in  the  presence  of  the  g^rand  jary«  and  filed. 

272.  Depoflitiontf  or  minutet  of  teatimony,  most  be  returned  with  pre- 

sentment. 

273.  Depositions^  how  filed  and  kept. 

274.  Violation  of  last  section,  a  contempt  and  misdemeanor. 

275.  Copy  of  depositions  to  be  furnished  to  defendant. 

276.  Finding  of  presentment,  not  to  be  disclosed,  until  defendant  ar 

rested. 

277.  Violation  of  last  section,  a  contempt  and  misdemeanor. 

278.  If  facts  statec  in  presentment  constitute  a  public  offence,  court  Co 

order  bench  warrant. 

279.  Bench  warrant  by  whom  and  how  issued. 

280.  Form  of  bench  warrant. 

281.  Bench  warrant,  how  served. 

282.  Proceedings  of  the  magistrate,  on  defendant  being  brimght  beforo 

him. 

283.  Copy  of  presentment  and  depositions  to  be  famished  to  magistrate  * 

This  chapter  is  designed  to  provide  for  the  mode  of  finding 
a  presentment,  and  of  proceeding  thereon,  in  accordance  with 
the  views  stated  in  the  note  at  the  head  of  chapter  3,  of 
this  title,  p.  116  —129.  In  other  respects,  the  provisions 
.of  this  chapter  sufficiently  explain  themselves. 
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^  S70«  A  presentment  cannot  be  found,  without  the 
concurrence  of  at  least  twelve  grand  jurors.  When  so 
found,  it  must  be  signed  by  the  foreman. 

§  271.  The  presentoient,  when  founds  must  be  pre* 
sented  by  the  foreman,  in  the  j^iesence  of  the  .grand 
jujcj,  to  the  court,  and  must  be  filed  with  the  cletk. 

^  272.  When  the  grand  jury  make  a  presentment, 
they  must  return  to  the  court  therewith,  the  deposi- 
tions of  the  witnesses  examined  before  them,  or  the 
minutes,  or  a  copy  thereof,  of  the  testimony  on  which 
the  presentment  is  made. 

§  273.  When  the  depositions  are  returned,  as  provi- 
ded in  the  last  section,  they  must  be  filed  with  the  clerk 
of  the  court,  and  can  not  be  inspected  by  any  person, 
except  the  court,  the  clerk  and  his  deputies  or  assis- 
tants, and  the  district  attorney^  until  after  the  axrest  of 
the  defendant. 

§274.  A  violation  of  the  provisions -of  .the  lest  sec- 
tion is  punishable  as  a  conten^t^  and  as  a  misde- 
meanor. 

1^  -27^..  After  the  ^anrest  lof  ihe  defendant,  the  clerk 
musty  on  payment  of  his  fees,  .at  the  jate  of  five  cents 
for  every  hundred  words,  within  two  days  after  the  de- 
mand}  furnish  a  copy  of  the  depositions  to  the  defen- 
dant or  hds  counsel. 

§  276.  No  grand  juror,  district  attorney,  olerk,  .judge 
or  other  officer,  can  disclose  the  fact  of  a  presentment 
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been  aixested.  But  this  prohibition  does  not  extend  to 
a  disclosure,  by  the  issuing  oar  w  tihe  iexocutian  of .» 
warrant  jtp  9xre$t  the  defendant. 

ij  277.  A  violation  of  the  provisions  of  the  last  sec- 
tion is  punishable  as  a  contempt,  and  as  a  misde- 
meanor. 

§  278.  If  the  court  deem  that  the  facts  stated  in  the 
presentment  constitute  a  public  offence,  triable  in 
the  county,  it  must  direct  the  clerk  to  issue  a  bench 
warrant  for  the  arrest  of  the  defendant. 

§  279.  The  clerk,  on  the  applicajtiQipL  pf  the , district  at- 
t(p»ey,  may  accordingly,  at  any  time  afteir  the  .qrder, 
whether  the  court  be  sitting  or  not,  issue  a  bench  war- 
rant, under  his  signature  and  the  sealof  the  court,  into 
one  or  more  counties. 

§  280,  The  be^cji  ?5<rarrftnt,  ffLjfw^.ff(e^^tm^t,  ipfiffp 
be  substantially  in  the  fioUowing  fima*: 

'VCpunty  of  Albany^  for  a3  the  case  may  be.] 
"  l^n  the  naiqe  of  the  people  of  the  state  of  New-yor}jLT- 
"Tp  ftny  fiihexiff,  consitable,  flaj^ri^al  jor  jwlice- 
i^Hin  in    this  sti^te.    A  prese^twe^at  hayi^ipf 
[seal.]    been  made  on  the  i^^J^9^ 

1850,  to  the  court  of  sessions  of  the  county  (/ 
Albany^  [or  as  the  case  may  be,]  charging 
C.  D.  with  the  crime  of,  [designating  it 
generally.] 
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"  You  are  therefore  commanded,  forthwith  to.  arrest 
the  above  named  C.  D.,  and  take  him  before  E.  F.,  a 
magistrate  of  this  comity,  or  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

"  City  [or  "  town  "]  of        ,  the        day  of        ,  1850, 
"  By  order  of  the  court. 

**  G.  H^  clerk.'' 

§  281.  The  bench  warrant  may  be  served  in  any 
county ;  and  the  officer  serving  it  must  proceed  there- 
on,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an 
information,  as  provided  in  sections   158  to  161,  both 

inclusive,  except  that  when  served  in  another  county,, 
it  need  not  be  endorsed  by  a  magistrate  of  that  county - 

§  282.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charge  contained  in 
the  presentment,  in  the  same  manner  in  all  respects  as^ 
upon  a  warrant  of  arrest  on  an  information,  as  provided 
in  sections  187  to  220^  both  inclusive. 

§  283.  Upon  the  arrest  of  the  defendant,  the  clerk 

with  whom  the  presentment  and  depositions  are  filed,, 
must,  without  delay,  furnish  to  the  magistrate  before 
whom  the  defendant  is  taken,  a  certified  copy  of  the 
presentment  and  depositions. 
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TITLE  V. 


OF  THE   INDICTMENT. 

Ohaftzk  I.  Finding  and  presentation  of  the  indictment. 

II.  Form  of  the  indictment. 

III.  Arraignment  of  the  defendant. 

lY.  Setting  aside  the  indictment. 

y.  Demurrer. 

VI.  Plea. 

VII.  Removal  of  the  action  before  trIaL 


CHAPTER  I. 

FINDING   AND   PRESENTATION   OF   THE   INDICTMENT. 

tiCTioif  284.    Indictment  mast  be  found  by  twelve  grand  jurors,  and  endorsed  bf 

fureman.  i 

285.  If  not  so  found,  depositions  &c.  must  be  returned  to  the  court,  with 

dismissal  endorsed. 

286.  Effect  of  dismissal. 

287.  Names  of  witnesses  must  be  inserted  at  foot  of  indictment,  or  en- 

dorsed thereon. 

288.  Indictment  must  be  presented  in  presence  of  the  grand  Jury,  and 

filed. 

§  284.  An  indictment  cannot  be  found,  without  the 
concurrence  of  at  least  twelve  grand  jurors.  When  so 
found,  it  must  be  endorsed,  "  A  true  bill,"  and  the  en- 
dorsement must  be  signed  by  the  foreman  of  the  grand 
jury. 

§  285.  If  twelve  grand  jurors  do  not  concur  in  find- 
ing an  indictment,  the  depositions,  (and  statement,  if 
any,)   transmitted  to  them,  must  be  returned  to  the 

court,  with  an  endorsement  thereon,  signed  by  the  fore- 
man, to  the  effect  that  the  charge  is  dismissed. 
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The  last  two  sections  are  substantially  the  same  as  2  R,  S.^ 
3d.  ed.  812,  sec.  36. 

§  286.  The  dismissal  of  the  charge  does  not,  however, 
prevent  its  being  again  submitted  to  a  grand  jury,  as 
often  as  the  court  may  so  direct.  But  without  such 
direction,  it  cannot  be  again  submitted. 

This  section  is  designed  to  provide  a  convenient  check 
upon  the  practice  which  now  prevails,  of  repeated  applica* 
tions  to  the  grand  jury  for  an  indictment,  where  it  has  been 
already  dismissed.  Cases  have  existed,  where,  after  frequent 
dismissals  of  the  indictment,  the  perseverance  of  the  prosecu- 
tor  has  at  length  succeeded  in  procuring  it  to  be  found.  The 
Commissioners  are  not  prepared  to  say,  that  an  indictment 
should  not  be  found  after  one  or  more  dismissals;  for  t^ev 
are  ready  to  admit,  that  by  reason  of  the  discovery  of  new 
testimony,  or  of  other  facts  intimately  connected  with  the  due 
administration  of  justice,  it  may  be  l)oth  expedient  and  ne» 
cessary,  that  the  case  should  be  submitted  to  another  grand 
jury.  To  prevent,  on  the  one  hand,  the  abuse  referred  to, 
tnd  to  guard  the  interests  of  the  public,  on  the  other,  they 
have  proposed  that  the  dismissal  of  the  charge  shall  not  pre- 
vent its  being  again  submitted  to  the  grand  jury,  as  often  ai 
'the  court  shall  direct;  but  that  without  such  direction,  it  shall 
^C(C  be  again  subp^itte^. 

J  287.  When  an  indictme9t  is  found,  the  names  of 
the  witnesses  examined  before  the  grand  jury,  or  whose 
depositions  may  have  been  read  before  them,  as  provi- 
ded in  section  259,  must,  in  all  cases,  be  inserted  at  the 
loot  of  the  indictment,  or  endorsed  theareon,  before  it  jb 
prqsented  to  the  court. 

T|iis  pi^ovision  is  in  accordance  with  the  English  practicei 
which,  with  all   its  eupposed  severity  in  the  punishment  of 
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crime,  proceeds  upon  the  principle  that  no  advantage  shall 
be  denied  to  the  defendant,  adapted  to  enable  him  to  meet 
and  defend  the  charge.  And  indeed,  so  far  has  it  been  car- 
ried in  that  country,  that  the  judges  are  in  the  constant  habit 
of  requiring  the  prosecuting  counsel  to  place  upon  the  Ptftori 
as  witnesses,  all  who  were  examined  before  the  grand  jury. 
In  a  case  recently  reported,  where  the  counsel  for  the  prose- 
cution had  refused  to  do  this,  because  the  witness  was  ad- 
verse to  the  prosecution,  the  judge  declared  that  unless  the 
couasel  called  him,  he  himself  would  do  flo^  that  the  defend- 
ant might  have  ^he  privilege  of  across-examioation;  and  gave 
as  his  reason^  a  sentiment  alike  honorable  to  the  bench  and 
to  the  law,  that  the  object  of  a  public  prosecution  was  the 
attaiomeDt  of  truth  and  not  the  conviction  of  the  defendant. 

§  288.  An  indictment,  when  found  by  the  grand  jury, 
«8  prescribed  in  section  284  must  be  presented  by  their 
£)reman,  in  their  presence,  to  the  court,  and  must  be 
filed  with  the  clerk,  and  remain  in  his  office  as  a  public 
record. 

Taken  from  2  Jft.  S.,  Sd.  ed.,  812,  iec.  33. 
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CHAPTER  II. 

FORM  OF  THE  INDICTM£NT. 

8BCTI0X  289.  Forms  of  pleading  heretofore  existing,  abolished. 

290.  First  pleading  for  the  people,  is  indictment. 

291.  Indictment,  what  to  contain. 

292.  Form  of  indictment. 

293.  Manner  of  stating  the  act  constituting  the  offence. 

294.  Indictment  must  be  direct  and  certain. 

295.  When  defendant  is  indicted  by  fictitious  or  erroneous  name,  his  true 

name  may  be  inserted  in  subsequent  proceedings. 

296.  Indictment  must  charge  but  one  offence  and  in  one  form,  except 

where  it  may  be  committed  by  different  means. 

297.  Statement  as  to  time  when  offence  was  committed. 

298.  Statement  as  to  person  injured  or  intended  to  be  injured. 

299.  Construction  of  words  used  in  indictment. 

300.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

301.  Indictment,  when  sufficient. 

302.  Indictment  not  insuflicient  for  defect  of  form,  not  tending  to  pr^- 

dice  defendant. 

303.  Presumptions  of  law  and  matters  of  which  judicial  notice  is  taken, 

need  not  be  stated. 

304.  Pleading  a  judgment  or  determination  of,  or  proceeding  before,  a 

court  or  officer  of  special  jurisdiction. 

305.  Private  statute,  how  pleaded. 

306.  Pleading  in  indictment  for  libel. 

307.  Pleading  in  indictment  for  forgery,  where  the  instrument  has  been 

destroyed,  or  withheld  by  defendant. 
306.    Pleading  in  indictment  for  peijury  or  subornation  of  perjury. 

309.  Upon  indictment  against  several,  one  or  more  may  be  convicted  or 

acquitted. 

310.  Distinction  between  accessary  before  the  fact  and  principal,  and 

between  principals  in  the  first  and  second  degree,  in    felony, 
abrogated. 

311.  Accessary  after  the  fact,  in  felony,  may  be  indicted  tried  and  pun- 

ished, though  principal  neither  tried  nor  indicted. 

312.  Indictment  for  compounding  a  felony,  though  the  person  guilty  of 

the  original  offence  be  neither  indicted  nor  tried. 

The  Commissioners  have  bestowed  upon  the  subject  of  the 
form  of  the  indictment,  most  careful  and  anxious  reflection; 
and  after  weighing  every  consideration  connected  with  it,  they 
can  confidently  say,  that  they  have  arrived  at  a  result  satis- 
factory to  their  own  minds,  and  which  they  believe  will  be 
found  to  be  in  accordance  with  the  wise  and  just  demand  of 
public  opinion.  They  will  not  flatter  themselves  with  the 
idea,  that  their  labors  in  this  respect  will  meet  with  the  uni- 
versal approbation  of  the  legal  profession;  but  placing  them- 
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selves  upon  the  immutable  principles  of  common  sense,  and 
regardless  of  denunciation  as  visionary  reformers,  they  will 
be  content  to  rest  their  claims  to  having  faithfully  performed 
their  duty,  upon  the  wisdom  and  intelligence  of  the  people. 
They  are  not  ignorant  of  the  fact,  that  their  proposed  reform 
will  strike  at  the  root  of  a  system,  artificial  and  absurd  in 
itself,  and  which  is  only  saved  from  the  contempt  it  merits, 
by  the  frequent  use  of  the  names  of  venerable  legal  authori- 
ties, under  whose  sanction  it  has  grown  and  ripened  into  ma- 
turity. For  what  are  called  the  time  honored  institutions  of 
the  past,  they  entertain  a  high  and  becoming  regard  ;  but 
when  they  are  told  that  the  machinery  of  the  law,  invented 
and  put  in  operation  in  an  age  of  comparative  darkness,  and 
permitted  to  remain,  for  no  other  reason  than  that  it  was 
easier  to  continue  its  use  than  to  reform  it,  constitutes  an 
exception  to  the  spirit  of  the  age,  whose  distinguishing  char- 
acteristic is  advancement  and  reform,  they  are  compelled  to 
wonder  at  the  blind  devotion,  which  would  deny  in  this  res- 
pect, the  clear  and  peremptory  demand  of  the  public  voice. 
Nor  will  they  allow  themselves  to  believe  that  absurdities  and 
fictions,  so  glaring  and  gross  in  themselves,  as  to  provoke  the 
laughter  and  contempt  of  the  intelligent,  will  be  permitted 
to  continue  Lnger  than  until  a  safe  substitute  for  them  can 
be  found. 

The  object  of  pleading,  whether  in  civil  or  criminal  ac- 
tions, is  to  inform  the  parties  of  the  facts  alleged  by  each 
against  the  other,  with  such  clearness  and  distinctness  as  to 
enable  them  to  prepare  for  the  trial  of  disputed  facts,  or  for 
the  application  of  the  law  to  those  which  are  admitted.  Re- 
fine as  we  may,  upon  the  mode  of  effecting  this  object,  the 
mos'.  devoted  worshipper  of  the  ancient  forms  will  not  deny 
that  this  is  the  only  legitimate  object  of  pleading.  And  in 
its  application  to  criminal  cases,  in  which  no  special  pleading 
is  required  on  the  part  of  the  defendant,  by  the  code, 
(except  where  a  former  conviction  is  pleaded,  which  must 
be  in  a  brief,  prescribed  form,)  the  elements  of  pleading  may 
be  still  further  condensed  into  this  definition:  that  it  is  a 
statement  of  a  crime  imputed  to  the  prisoner,  with  such  a 
particularity  of  circumstances  only,  as  will  enable  him  to  un- 
derstand the  charge  and  prepare  for  his  defence,  and  as  will 
authorise  the  court, — applying  the  law  to  the  facts  charged, — 
to  give  the  appropriate  judgment  upon  conviction.  Indeed, 
adopting  the  definition  given  by  the  elementary  writers,  it 
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will  not  be  found  to  vary  from  that  just  stated*  "In  the  state- 
ment of  the  indictment,''  says  Mr.  Archbold,  "  all  the  ingre- 
dients in  the  offence  with  which  the  defendant  is  charged,  the 
facts,  circumstances  and  intent  constituting  it,  must  be  set 
forth  with  certainty  and  precision,  without  any  repugnancy  or 
inconsistency;  and  the  defendant  must  be  charged  directly 
and  positively  with  having  committed  it." 

Yet,  upon  this  simple  definition  has  been  built  a  superstruc- 
ture of  rules  and  illustrations,  the  utter  ridiculousness  of  which 
is  a  reproach  to  legal  science.  In  the  first  place,  it  is  said, 
that  the  indictment  must  be  certain  as  to  the  party  indicted  ; 
by  which  is  meant,  that  he  must  be  described  by  his  name,  or 
as  a  person  unknown  to  the  grand  jurors,  in  which  case 
iomething  must  be  stated  to  ascertain  who  is  intended  — He 
must  also  be  designated  by  his  "  mystery,"  which,  according 
to  Mr.  Arcbbold,  means  his  trade,  art  or  occupation.  Again, 
it  must  be  certain  as  to  the  person  against  whom  the  offence 
was  committed,  and  as  to  the  time  and  place  of  its  commis- 
sion ;  but  According  to  Mr.  Archbold,  "  although  time  and 
place  must  thus  be  laid  with  certainty,  it  never  was  necessary 
that  it  should  be  laid  according  to  the  truth."  Archh. 
Cfim.  PL  9th  €d«,  40.  It  must  also  be  certain  as  to  the 
fdct,  circumstances  and  intent,  constituting  the  offence.  So 
far  as  these  rules  require  the  facts  to  be  stated  with  truth, 
and  as  they  tend  to  inform  the  defendant  with  precision  what 
charge  he  is  called  upon  to  answer,  they  are  certainly  unob- 
jectionable. But  when  we  come  to  see,  that  according  to  the 
existing  practice,  this  certainty  means  everything  but  what  it 
would  seem  to  import,  astonishment  may  well  be  expressed 
that  its  continuance  should  be  deemed  desirable*  The  unini- 
tiated in  the  mysteries  of  pleading  can  scarcely  conceive,  how 
entirely  futile  these  rules  have  become,  by  the  mass  of  fiction 
in  which  they  are  imbedded.  The  terms  "  certainty  as  to 
the  fact,  circumstancps  and  intent,"  would  naturally  convey 
to  the  mind  that  the  information  to  be  given  to  the  defendant 
is  precisely  such  as  should  be  furnished  to  him.  But  instead 
of  that,  it  is  nothing  more  nor  less  than  a  legal  creation, 
which,  in  it^;  practical  operation,  is  often  made  the  means  ol 
defeating  justice  upon  a  mere  quibble,  or  of  artfully  and 
adroitly  concealing  from  the  defendant  the  nature  of  the  charge 
against  him. 

When  we  are  asked,  what  is   meant  by  certainty,  in  the 
sense  in  which  it  is  used  in  these  rules,  we  have  but  to  recui 
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to  the  author  just  referred  to,  for  a  hrief  and  comprehensive, 
though  it  must  be  confessed  not  a  yery  satisfactory  or  intel- 
ligible answer.  "  Certainty"  says  he,  *^  is  of  three  kinds  : 
certainty  to  a  certain  intent  in  every  particular ;  \^hich  is 
required  only  in  pleas,  &c.,  of  estoppel  and  pleas  in  abate- 
ment  ;  certainty  to  a  common  intent,  which  is  required  in 
ordinary  pleas  ;  and  certainty  to  a  certain  intent  in  general, 
which  is  required  in  declarations  and  indictments.  The  latter 
is  a  medium  between  the  other  two  ;  not  so  great  a  degree 
of  certainty  ad  the  first,  and  a  greater  degree  of  certainty 
than  the  second.  1  shall  endeavor  further  to  define  them. 
Where  certainty  to  a  certain  intent  in  every  particiflar  is  re- 
quired, the  court  will  presume  the  negative  of  every  thing  the 
pleader  has  not  expressly  aflSrmed,  and  the  affirmative  of 
every  thing  the  pleader  has  not^  estpressly  negatived  ;  or,  in 
the  words  of  Lord  Coke,  the  pleadei  must  eicliKle  every  con- 
clusion against  him.  Where  certalinly  to  a  oommon  intent 
only  is  required,  the  court  will  presutne^  in  favor  of  the  plea- 
der, every  propositioii  whieli  by  reasonable  intendinent  is  im- 
pliedly included  in  the  pleading,  though  not  expressed  ;  and 
whefre  words  are  made  use  of,  which  admit  of  a  natural  sense, 
and  alto  of  an  artificial  one,  6r  one  to  be  made  out  by  argu- 
ment or  inference^  th^  natural  sense  shall  prevail.''  {Arch. 
CHm.  PL  9ih  Ed.  43  ) 

In  illustration  of  this  rule',  scores  of  cases,  if  it  were  neces- 
sary^  might  be  presented,  to  show  to  what  an  absurd  length 
quibbling  upon  it  has  been  carried,  and  how  often  justice  has 
been  entirely  defeated  by  its  application.  A  few  only  will 
be  J^eferfed  to.  Mr.  Livingston,  iii  his  notes  on  the  criminal 
code  r. ported  by  him,  gives  the  following  example:  *'  In  an 
indictment  for  forgefry,  a  stroke  of  the  pen^  which  occurred 
in  the  instrument,  had  not  been  copied  in  the  indictment. 
The  prisoner  being  convicted,  his  counsel  moved  in  arrest  of 
judgment,  and  assigned  the  omission  of  this  stroke  for  cause. 
The  paper  and  the  indictment  were  handed  u()  to  tb^  bench, 
and  the  jndge,  not  being  able  with  the  naked  eye  to  discover 
any  difiei-ence,  had  recourse  to  a  glass,  and  by  the  aid  of  a 
strong  magnifier,  discotered  something  ^hich  he  said  was 
either  a  tick^  (a  word  of  which  I  do  liot  profess  to  know  the 
meaning,)  or  a  letter, — which,  he  would  not  or  could  not 
determine; — but  submitted  it  to  the  jury,  With  directions,  if 
they  found  it  to  be  the  one^  (I  forget  whieh^)  to  convict,  if 
thu  other  to  acquit  ',  and  to  aid  in  the  determination  of  thia 
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engaged  himself  in  the  effort  to  reform  the  mode9^  of  crim- 
inal procedure;  and  among  the  subjects  to  which  he  directed 
hia  attention,  the  most  prominent  was  the  simplification  of 
the  rules  of  pleading.  Instead  of  the  oointelligible  subtleties 
which  he  found  to  grow  out  of  the  common  law  rules  on  the 
subject,  he  reduced  the  art  of  pleading  to  a  plain,  compre- 
hensive and  practical  system,  in  place  of  the  mjstieal  terms 
"  certainty  to  a  common  extent,  certainty  to  a  certain  intent 
in  general,  and  certainty  to  a  certain  indent  in  particular,'' 
be  saw  no  difficulty  in  substituting  the  clear  and  intelligible 
rule,  that  all  that  was  necessary  in  an  indictment,  should  be 
that  *'  the  act  or  omission  charged  be  so  clearly  and  distinct- 
ly set  forth,  as  to  enable  a  man  of  common  understanding  to 
know  what  is  intended."  Liv.  Crim.  Code,  520,  art.  254, 
subd.  6. 

In  more  recent  times,  and  in  the  country  from  which  our 
legal  institutions  have  been  borrowed,  the  sagacity  of  our 
great  jurist  has  been  justly  appreciated;  and  as  a  proof  that 
what  has  been  deemed  in  the  Commissioners,  an  act  of  reckless 
and  visionary  presumption,  has  been  regarded  in  that  country 
as  practicable  and  just,  the  fact  need  only  to  be  mentioned, 
that  the  British  Commissioners,  after  the  fullest  consultation 
with  the  bench  and  the  bar  of  that  country,  have  recommend- 
ed the  adoption,  almost  in  terms,  of  the  provision  Just  refer- 
to.  In  their  eighth  report,  p.  76,  is  embraced  the  follow- 
ing provision: — ^^  AH  acts,  omissions  and  eircumstances  es- 
sential to  the  offence,  must  be  so  plainly,  directly  and  dis- 
tinctly stated,  as  to  enable  a  man  of  ordinary  understanding 
to  know  what  is  intended  " 

Resting  upon  this  weight  of  authority,  to  say  nothing  ol 
the  principle  involved  in  the  proposition,  the  Commissioners 
had  expected,  though  it  seems  without  just  reason,  that  the 
introduction  of  this  rule  into  the  code  of  civil  procedure, 
would  have  met  with  more  favor  than  it  has  been  its  fate  to 
receive.  They  will,  however,  permit  themselves  to  indulge 
the  hope,  that  their  attempt  to  translate  into  intelligible  En- 
glish, the  phrase  '^  certamty  to  a  common  intent"  may  be 
more  favorably  appreciaried- 

In  accordance  with  the  views  already  expressed,  the  Com- 
missioners have  resolved  to  recommend,  that  all  the  forms  of 
pleading  in  criminal  actions,  heretofore  existing,  be  abolish- 
ed, and  that  hereafter  the  forms  of  pleading  and  the  rules  by 
which  their  sufficiency  are  to  be  determined,  shall  be  those 
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which  are  prescribed  by  the  code.  The  rules  to  be  sub- 
stituted in  their  place,  sec.  291 — 312,  are  few  and  simple,  and 
in  the  main  come  recommended  by  the  high  authorities  to 
which  allusion  has  just  been  made.  Referring  the  legislature 
to  the  sections  themselves,  for  a  more  full  explanation  of  them, 
the  Commissioners  will  content  themselves  with  a  brief  reca- 
pitulation of  the  principles  which  they  embody. 

First ; — The  indictment  must  contain  the  title  of  the  ac- 
tion, specifying  the  name  of  the  court  to  which  the  indictment 
is  presented,  and  the  names  of  the  parties,  and  a  statement  of 
the  acts  constituting  the  offence,  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  a  manner  as  to  ena- 
ble a  person  of  common  understanding  to  know  what  is  in- 
tended. 

Second  ; — ^It  must  be  direct  and  certain,  as  it  regards  the 
party,  and  the  offence,  and  the  particular  circumstances  of  the 
offence  charged,  when  they  are  necessary  to  constitute  a  com- 
plete offence. 

Third  / — It  must  charge  but  one  offence,  an  J  in  one  form 
only  ;  except  that  where  the  offence  may  be  committed  bj 
the  use  of  different  means,  the  indictment  may  allege  the 
means  in  the  alternative. 

Fourth  ; — The  words  used  must  be  construed  in  their  usu- 
al acceptation  in  common  language,  except  such  words  and 
phrases  as  are  defined  by  the  law,  which  are  to  be  construed 
according  to  their  legal  meaning. 

Fifth  /^- Words  used  in  a  statute  to  define  a  public  offence, 
need  not  be  strictly  pursued  in  the  indictment  ;  but  other  words 
conveying  the  same  meaning  may  be  used. 

Sixth  ; — The  indictment  is  sufficient,  if  it  can  be  under- 
stood therefrom,  1.  That  it  is  entitled  in  a  court  having 
authority  to  receive  it,  though  the  name  of  the  court  be  not 
accurately  set  forth  ;  2.  That  it  was  found  by  a  grand  jury 
of  the  county  in  which  the  court  was  held ;  3.  That  the 
defendant  is  named,  or  if  his  name  cannot  be  discovered,  that 
he  be  described  by  a  fictitious  name,  with  the  statement  that 
he  has  refused  to  discover  his  real  name;  4.  That  the  offence  wai 
committed  at  some  place  within  the  jurisdiction  of  the  court ; 
except  where  the  act,  though  done  without  the  local  jurisdic- 
tion of  the  county,  is  triable  therein  ;  5.  That  the  offence  was 
committed  at  some  time  prior  to  the  time  of  finding  the  in- 
dictment ;  6.  That  the  act  or  omission,  charged  as  the  of- 
fence, is  clearly  and  distinctly  set  forth,  in  ordinary  and  con- 
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cise  language,  vrithout  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended  3  7.  That  the  act  or  omission,  charged  as  the  of- 
fence, is  stated  with  such  a  degree  of  certainty,  as  to  enable 
the  court  to  pronounce  judgment  upon  a  conviction,  according 
to  the  right  of  the  case. 

Seventh  ; — The  indictment  is  not  deemed  insufficient,  nor 
are  the  trial,  judgment  or  other  proceedings  thereon  be  affect- 
ed, by  reason  of  any  defect  or  imperfection  in  matters  of  form^ 
not  tending  to  the  prejudice  of  the  defendant. 

These  constitute  the  elements  of  the  system  of  pleading, 
recommended  by  the  Commissioners;  to  which  are  added  oth- 
ers of  a  subordinate  character,  designed  to  render  them  con- 
venient in  their  practical  operation.  They  have  also  incor- 
porated in  the  code,  the  general  form  of  an  indictment;  and 
have  given  in  an  appendix,  several  forms  of  indictments  ap- 
plicable to  particular  cases,  proposing  that  in  others,  forms 
may  be  used  as  nearly  similar  as  the  nature  of  the  case  may 
permit.  That  the  difference  may  be  seen,  between  those  now 
in  use  and  those  proposed  by  the  Commissioners,  they  will 
submit  the  present  form  of  an  indictment  for  murder,  and  that 
substituted  by  the  code. 

The  present  form  is  as  follows: 

"  County  of  Columbia,  ss:  The  jurors  of  the  people  of 
the  State  of  New- York,  in  and  for  the  body  of  the  county  of 
Columbia,  upon  their  oath  present,  that  John  Jones,  late  of 
the  first  ward  of  the  city  of  Hudson,  in  the  county  of  Colum- 
bia, laborer,  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty  with  force  and  arms,  at  the 
ward,  city  and  county  Hforesaid,  in  and  upon  one  William 
Green,  in  the  peace  of  God  and  of  the  said  people,  then  and 
there  being,  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  John  Jones, 
then  and  there  riding  upon  a  certain  horse,  of  the  value  of 
fifty  dollars,  the  said  horse  in  and  upon  the  said  William 
Green,  then  and  there  feloniously,  wilfally  and  of  his  malice 
aforethought,  did  ride  and  force,  and  him,  the  said  William 
Green,  with  the  horse  aforesaid,  then  and  there,  by  such  ri- 
ding and  forcing,  feloniously,  wilfully  and  of  hia  malici 
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aforethought,  did  cast  and  throw  to  and  upon  the  ground;  bj 
means  whereof  the  said  horse,  with  his  hinder  feet,  him,  the 
said  William  Green,  so  cast  and  thrown  to  and  upon  the 
ground,  as  aforesaid,  in  and  upon  the  hinder  part  of  the  head 
of  him,  the  said  William  Green,  then  and  there  did  strike 
and  kick,  thereby,  then  and  there  giving  to  the  said  William 
Green,  in  and  upon  the  said  hinder  part  of  the  head  of  him, 
the  said  William  Green,  one  mortal  fracture  and  contusion,  of 
which  said  mortal  fracture  and  contusion,  he,  the  said  WiDiam 
Green,  then  and  there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  John 
Jones,  him,  the  said  William  Green,  in  manner  and  form 
aforesaid,  feloniously,  wilfully  and  of  his  malice  aforethooght, 
did  kill  and  murder,  against  the  peace  of  the  people  of  the 
state  of  New-York,  and  their  dignity." 

This,  it  will  be  observed,  is  but  one  count.  If  there  be  the 
slightest  possibility  that  any  other  mode  of  killing  or  means 
of  death  should  appear  upon  the  trial,  a  careful  pleader  will 
of  course  insert  as  many  counts,  in  the  same  form,  adapting 
them  to  the  possible  difference  in  proof,  as  will  obviate  the 
danger  of  a  variance  between  the  evidence  and  the  indict- 
ment. 

Under  the  code,  the  same  case,  which  can  only  be  set  forth 
in  a  single  count,  would  be  stated  as  follows: 

"  Court  of  Oyer  and  terminer,  of  the  county  of  Columbia. 
The  people  of  the  state  of  New- York 

against 
John  Jones. 

*^John  Jones  is  accused  by  the  grand  jury  of  the  county  of 
Columbia,  by  this  indictment,  of  the  crime  of  murder,  com- 
mitted as  follows: 

^  The  said  John  Jones,  on  the  first  day  of  January^  1849^ 
at  the  city  of  Hudson,  in  this  county,  without  the  authority 
of  law,  and  with  malice  aforethought^  killed  William  Green^ 
by  riding  over  him  with  a  horse." 

§  289.  All  the  forms  of  pleading  in^criminal  actions, 
heretofore  existing,  are  abolished;  and  hereafler,  the 
forms  of  pleading,  and  the  rules  by  which  the  suffi- 
ciency of  pleadings  is  to  be  determined,  are  those  pre- 
scribed  by  this  code. 
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§  290.  The  first  pleading  on  the  part  of  the  people,  is 
the  indictment. 

§  291.  The  indictment  must  contain, 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  indictment  is  presented,  and  the 
names  of  the  parties. 

2.  A  statement  of  the  acts  constituting  the  ofience, 
in  ordinary  and  concise  language,  without  repetition, 
and  in  such  manner  as  to  enable  a  person  of  conmion 
understanding  to  know  what  is  intended. 

§  292.  It  may  be  substantially  in  the  following  form: 

Court  of  oyer  and  terminer  of  the  county  of  ; 

[stating  the  proper  coimty.] 

or, 

Court  of  oyer  and  terminer  of  the  city  and  county  of 
New-York. 

or, 

Court  of  sessions  of  the  county  of  ,  [stating 

the  proper  county.] 

^» 
Court  of  sessions  of  the  city  of  New- York. 

or, 

City  court  of  the  city  of  ;  Instating  the  proper 

dty.] 
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THie  people  of  the  state  of  New- York 

against 
A,  R 

A,  B.  is  accused  by  the  grand  jury  of  the 

([here  insert  the  name  of  the  county,  or  of  the  city,  or 

of  the  city  and  county,  in  which  the  indictment  is 

found,]  by  this  indictment,  of  the  crime  of  ^  [here 

^  insert  the  name  of  the  offence,  if  it  have  one,  such  as 

treason,  murder,  arson,  manslaughter,  or  the  like,  or  if 

it  be  a  misdemeanor,  having  no  general  name,  such  as 

libel,  assault  and  battery,  or  the  like,  insert  a  brief  de*- 

scription  of  it^  as  it  is  given  by  law ;  ]  committed  as  fi^ 

V>ws: 

The  said  A.  B.,  on  the  day  of  ,  1850, 

at  the  town,  [or  city  or  village,  as  the  case  may  be,]  of 

,  in  this  county,  [here  set  forth  the  act 
x^harged  as  an  offence^  according  to  the  form  adapted 
4o  the  case  as  provided  in  the  next  section]. 

§  293.  The  manner  of  stating  the  act  constituting  tiia 

^^iffesice,  as  set  forth  in  the  appendix  to  this  code,  is  su^ 

"fiieimt,  in  ail  cases  where  the  forms  there  given  are  a|>* 

plicable.    In  otiier  cases,  forms  may  be  used,  as  nearly' 

similar  as  the  nature  of  the  case  will  permit. 

§  294.  The  indictment  must  be  direct  and  certain,  as 
it  regards, 

,  1.  The  party  charged : 
i.  The  offence  charged : 
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3.  The  particular  circumstances  ofthe  offence  cEarg^J^' 
when  they  are  necessary  to  constitute  a  complete  offence- 

§  295.  When  a  defendant  is  indicted  hy  a  fictitious 
or  errcmeous  name,  and  in  any  stage  of  the  proceedings 
his  true  name  is  discovered,  it  may  be  inserted  in  the 
subsequent  proceedings,  referring  to  the  fact  of  his  being 
indicted  by  the  name  mentioned  in  the  indictment. 

.  §  296.  The  indictment  must  charge  but  one  offfence^ 
and  in  one  form  only  v  except  that  where  the  offence 
may  be  committed  by  the  use  of  difiereiit  means,  the 
indictment  may  allege  the  means  in  the  alternative. 

§  297.  The  precise  time  at  which  the  offence  was 
committed,  need  not  be  stated  in  the  indictment;  but  it 
may  be  alleged  to  have  been  committed  at  any  time 
before  the  finding  thereof,  except  where  the  time  is  a 
material  ingredient  in  the  offence. 

§  298.  When  an  offence  involves  the  commission  of^ 
or  an  attempt  to  commit  a  private  injury,  and  is  describe 
ed  with  sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injur'' 
ed  or  intended  to  be  injured,  is  not  material. 

§  299.  The  words  used  in  an  indictment  must  be 
construed  in  their  usual  acceptation,  in  common  lan- 
guage, except  words  and  phrases  defined  by  law,  which 
are  to  be  construed  according  to  their  legal  meaning. 

§  300.  Words  used  in  a  statute  to  define  a  public  of* 
fence,  need  not  be  strictly  pursued  in  the  indictment  j 
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bnt  other  words,  conveying  the  same  meaning,  may  be 
used. 

§  301.  The  indictment  is  sufficient,  if  it  can  be  un- 
derstood therefrom. 

1.  That  it  is  entitled  in  a  court  having  authority  to 
receive  it,  though  the  name  of  the  court  be  not  accu- 
rately stated : 

2.  That  it  was  found  by  a  grand  jury  of  the  county, 
or  if  in  a  city  court,  of  the  city  in  which  the  court  was 
held : 

3.  That  the  defendant  is  named,  or  if  his  name  can- 
not be  discovered,  that  he  is  described  by  a  fictitious 
name,  with  the  statement  that  he  has  refused  to  disco« 
ver  his  real  name : 

4.  That  the  offence  was  committed  at  some  place 
within  the  jurisdiction  of  the  court ;  except  where,  a» 
provided  by  sections  128  to  137,  both  inclusive,  the  act 
though  done  without  the  local  jurisdiction  of  the  coun- 
ty, is  triable  therein : 

5.  That  the  offence  was  committed  at  some  time  prrior 
to  the  time  of  finding  the  indictment : 

6.  That  the  act  or  omission,  charged  as  the  offence, 
Ib  clearly  and  distinctly  set  forth,  in  ordinary  and  con- 
c^ise  language,  without  repetition,  and  in  such  a  man- 
:aier  as  to  enable  a  person  of  common  understanding  to 
l^now  what  is  intended : 

7.  That  the  act  or  omission,  charged  as  the  offence, 
is  stated  with  such  a  degree  of  certainty,  as  to  enable 
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the  court  to  pronounce  judgment,  upon  a  convicticMD^ 
according  to  the  right  of  the  case. 

§  302.  No  indictment  is  insufficient,  nw  can  the  trial, 
judgment,  or  other  proceedings  thereon  be  affected,  bf 
reason  of  a  defect  or  imperfection  in  matter  of  form, 
Mrhich  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  upon  the  merits. 

§  303.  Neither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  iti^ 
dictment. 

This  sectioR  is  the  same  in  substance,  as  sec.  134,  Code  of 
184& 

§  304.  In  pleading  a  judgment  or  other  determination 
of,  or  proceeding  before,  a  court  or  officer  of  special 
jurisdiction,  it  is  not  necessary  to  state  the  facts  confer- 
ing  jutisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  The 
facts  constituting  jurisdiction,  hoivever,  must  be  eataV 
lished  on  the  trial. 

Same  in  substance,  ts  sec.  161,  Amended  Code. 

§  305.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  the  statute,  by  its 
title  and  the  day  of  its  passage,  and  the  court  muirt 
thereupon  take  judicial  notice  thereof 

Same  in  substance,  as  see*  163,  Amended  Code^ 

§  306.  An  indictment  for  libel  need  not  set  forth  any 
extrinsic  facts,  for  the  purpose  of  shewing  the  appUcsf 
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tioH  to  the  party  libelled,  of  the  defamatory  matter  on 
which  the  indictment  is  founded  :  but  it  is  sufficient  to 
state  generally,  that  the  same  was  published  concern- 
ing him  ;  and  the  fact  that  it  was  so  published,  must  be 
estabiisbed  on  trial. 

Same  in  substance,  as  sec.  164,  AtMnded  Code^ 

^  307,  When  an  instrument,  wh:ch  is  the  subject  of 
an  indictment  for  forgery,  has  been  destroyed  or  with- 
held by  the  act  or  procurement  of  the  defendant,  and 
the  fact  of  the  destruction  or  withholding  is  alleged  in 

the  indictment,  and  established  on  the  trial,  the  mi9* 
description  of  the  instrument  is  immaterial. 

Taken  from  Livingstones  Crim.  Code,  521,  art.  270. 

§  308.  In  an  indictment  for  perjury  or  subornation  of 
perjury,  it  is  sufficient  to  set  forth  the  substance  of  the 
controversy  or  matter  in  respect  to  which  the  offence 

w^as  committed,  and  in  what  court,  or  before  whom, 
^e  oath  alleged  to  be  false  was  taken,  and  that  the 
court  or  person  before  whom  it  was  taken,  had  autho- 
rity to  administer  it,  with  proper  allegations  of  the  fal- 
sity of  the  matter  on  which  the  perjury  is  assigned ; 
but  the  indictment  need  not  set  forth  the  pleadings, 
record  or  proceedings  with  which  the  oath  is  connect- 
ed, oor  the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  committed. 

This  section  is  intended  to  carry  out  the  principle  contain- 
ed in  sec.  304,  and  will  have  the  effect  of  dispensing  with 
many  technical  recitals,  leading  to  variances  between  the  in« 
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dictment  and  the  proof,  and  calculated  to  defeat  the  ends  of 
justice.  The  Virginia  criminal  code,  Laws  of  Va,y  I8489 
p.  143,  sec,  5,  contains  a  similar  provision. 

§  309.  Upon  an  indictment  against  several  defend- 
ants, any  one  or  more  may  be  convicted  or  acquitted. 

Declaratory  of  the  existing  rule. 

§  310.  The  distinction  between  an  accessary  before 
the  fact  and  a  principal,  and  between  principals  in  the 
first  and  second  degree,  in  cases  of  felony,  is  abrogated; 
and  all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the 
offence,  or  aid  and  abet  in  its  commission,  though  not 
present,  must  hereafter  be  indicted,  tried  aud  punished 
as  principals,  as  in  the  case  of  a  midemeanor. 

§  311.  An  accessary  after  the  fact  to  the  commission 
of  a  felony,  may  be  indicted,  tried  and  punished,  though 
the  principal  felon  be  neither  indicted  nor  tried. 

The  last  two  sections  abrogate  the  distinction  between 
principals  in  the  first  and  second  degree,  and  between  prin- 
cipals and  accessaries,  in  cases  of  felony.  There  is  no  dis- 
tinction in  the  punishment,  in  reference  to  these  several  de- 
grees of  crime.  The  only  distinction  between  them  is,  in  the 
form  in  which  they  shall  be  described,  and  in  the  order  of 
their  trial.  By  the  common  law,  which  in  this  respect  is 
still  in  force  in  this  state,  the  accessary  cannot  oe  tried  until 
after  the  principal  is  convicted.  The  moral  character  of  the 
guilt  is  the  same  in  both  cases,  and  the  legal  punishment  of 
both  is  identical.  But  by  the  operation  of  the  rule  just  refer- 
red  to,  the  accessary,  though  he  may  be  equally  guilty  with 
the  principal, — nay,  even  more  guilty,  for  he  may  have  in- 
stigated the  commission  of  the  crime, — is  enabled  to  escape, 
because,  by  accident  or  otherwise,  the  principal  cannot  be 
tried  and  punished.    A  case  occurred  many  years  ago   in 
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Massachusetts,  illustrating  the  practical  absurdity  of  this  dis- 
tinction. The  principal  and  accessary  in  the  commission  of 
a  heinous  murder,  were  both  arrested  and  indicted  for  the 
crime;  but  before  the  trial  of  either,  the  principal  committed 
suicide;  and  thougli  the  case  wab  a  strong  one  against  the 
accessary,  he  was  discharged,  by  the  application  of  this  rule, 
the  principal  not  having  been  convicted.  The  distinction 
referred  to  does  not  exist  in  cases  of  misdemeanor,  where  all 
who  commit  the  offence  are  deemed  principals  ;  and  the 
Commissioners  see  no  reason  for  its  further  continuance,  in 
cases  of  felony. 

§  312.  A  person  may  be  indicted,  for  having,  with  the 
knowledge  of  the  commission  of  a  public  oflfence,  taken 
money  or  property  of  another,  or  a  gratuity  or  reward, 
or  an  engagement  or  promise  therefor,  upon  an  agree- 
ment or  understanding,  express  or  implied,  to  com- 
pound or  conceal  the  offence,  or  to  abstain  from  a  prose- 
cution therefor,  or  to  withhold  any  evidence  thereof, 
though  the  person  guilty  of  the  original  offence  have 
not  been  indicted  or  tried. 

The  reasons  stated  in  the  note  to  sections  310,  and  311  are 
applicable  to  this  section. 

CHAPTER  m. 

ARRAIGNMENT  OF  THE  DEFENDANT. 

BscTxoN  313.    Defendant  mnit  be  arraigned  in  the  court  in  which  indictment  if 

found,  if  triable  therein,  or  if  not,  in  that  to  which  it  it  lent  or 
remoyed. 

314.  If  indictment  be  for  felony,  defendant  must  be  present ;  if  for  mis- 

demeanor, he  may  appear  by  counsel. 

315.  When  personal  appearance  is  necessary,  if  defendant  be  in  custody, 

he  must  be  brought  before  the  court. 
310.    If  discharged  on  ball  or  deposit,  bench  warrant  to  issue. 

317.  Bench  warrant,  by  whom,  and  how  issued. 

318.  Form  of  bench  warrant. 

319.  Dlrectloa  In  bench  warrant,  If  Indictment  be  for  mlidemeanor. 


158  THE  CODE  OF 

320.  If  offence  be  bailable,  order  for  baU  to  be  cndorted  cm  bench  war- 

raat. 

321.  Bench  warrant,  how  lerved. 

322.  Proceeding!  on  bench  warrant,  when  defendant  it  brought  before  a 

magistrate  of  another  county. 

323.  Ordering  defendant  into  custody,  or  inereasing  bail,  when  indict- 

ment is  for  felony. 

324.  Defendant,  if  present,  to  be  committed;  if  not,  bench  warrant  to 

issue. 

325.  Defendant  appearing  for  arraignment  without  counsel,  to  be  in- 

formed of  his  right  to  counsel. 

326.  Arraignment,  how  made. 

327.  Defendant  to  be  informed,  if  the  name  in  the  indictment  be  not  his 

true  name,  he  must  then  declare  it. 

328.  If  he  give  no  other  name,  to  be  proceeded  against  by  the  name  in  the 

indictment. 

329.  If  he  give  another  name,  subsequent  proceedings  to  be  had  by  that 

name,  referring  to  name  in  the  indictment. 

330.  Time  allowed  defendant  to  answer  indictment. 

331.  How  defendant  may  answer  indictment. 

^313.  When  the  indictment  is  filed,  the  defendant 
must  be  arraigned  thereon,  before  the  court  in  which  it 
is  found,  if  it  be  triable  therein,  or  if  not,  before  the 
court  to  which  it  is  sent  or  removed. 

5  314.  If  the  indictment  be  for  a  felony,  the  defend- 
ant must  be  personally  present ;  but  if  for  a  misde- 
meanor only,  his  personal  appearance  is  unnecessary, 
and  he  may  appear  upon  the  arraignment  by  counsel. 

§  315.  When  his  personal  appearance  is  necessary,  if 
he  be  in  custody,  the  court  may  direct  the  ofl&cer  in 
whose  custody  he  is,  to  bring  him  before  it  to  be  ar- 
raigned ;  and  the  officer  must  do  so  accordingly. 

§  316.  Kthe  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not 
appear  to  be  arraigned,  when  his  personal  attendance 
is  necessary,  the  court,  in  addition  to  the  forfeiture  of 
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ttte  undertaking  of  bail  or  of  the  money  deposited,  may 
direct  the  clerk  to  issue  a  bench  warrant  for  his  arrests 

The  provisions  of  the  four  preceding  sectioos,  are  substan- 
tially  the  same  as  the  existing  practice,  except  in  reference 
to  the  deposit  of  money,  instead  of  bail. 

§  317.  The  clerk,  on  the  application  of  the  district 
attorney,  may  accordingly  at  any  time  after  the  order^ 
whether  the  court  be  sitting  or  not,  issue  a  bench  war- 
rant into  one  or  more  counties. 

§  318.  The  bench  warrant  upon  the  indictment  must^ 
if  the  offence  be  a  felony,  be  substantially  in  the  fol- 
lowing form : 

"  County  of  Albany^  [or  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  state  of  New- York: 

To  any  sheriff,  constable,  marshal  or  policeman 

in  this  state.     An  indictment  having  been 

found  on  the        day  of        ,  1850,  in  the  court 

[seal.]    of  sessions  of  the  county  of  Albany y  [or  as  the  case 

may  be,]  charging  C.  D.  with  the  crime  of 

[designating  it  generally.] 

**  You  are  therefore  commanded,  forthwith  to  arrest 
^e  aboYe  named  C.  D.,  and  bring  him  lefore  thai  courts 
[<^  if  the  indictment  have  been  sent  or  removed  to 
^^©ther  court,  before  the  court  of  oyer  and  terminer  of  thai 
c^>Uii/y ,  [or  as  the  case  may  be,]  to  answer  the  indictment  i 
^*  if  the  court  have  adjourned  for  the  term,  that  you  de^ 
^ver  him  into  the  custody  of  the  sheriff  of  the  coimty 
^f  Albany,  [or  as  the  case  may  be,  or  in  the  city  an^ 
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county  of  New- York  "  to  the  keeper  of  the  city  prison 
of  the  city  of  New- York."] 

"  City  [or  town]  of  ,  the         day  of  ,  1850. 

"  By  order  of  the  court, 

E.  F,,  clerk." 

§  319.  If  the  offence  be  a  misdemeanor,  the  bench 
warrant  must  be  in  a  similar  form,  adding  to  the  body 
thereof,  a  direction  to  the  following  effect :  "  or  if  he 
require  it,  that  you  take  him  before  any  magistrate  in 
that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  the  indictment." 

§  320.  If  the  offence  charged  be  bailable,  the  court, 
upon  directing  the  bench  warrant  to  issue,  must  fix  the 
amount  of  bail ;  and  an  endorsement  must  be  made 
upon  the  bench  warrant  and  signed  by  the  clerk,  to  the 
following  effect : — "  The  defendant  is  to  be  admitted  to 
bail  in  the  «um  of dollars." 

§  321.  The  bench  warrant  may  be  served  in  any 
county,  in  the  same  manner  as  a  warrant  of  arrest,  ex- 
cept, that  when  served  in  another  county,  it  need  not 
be  endorsed  by  a  magistrate  of  that  county. 

§  322.  If  the  defendant  be  brought  before  a  magistrate 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto,  in  the  same 
manner  as  if  the  defendant  had  been  brought  before 
him  upon  a  warrant  of  arrest,  and  the  same  proceed- 
ings  may  be  had  thereon,  as  provided  in  sections  158 
to  161,  both  inclusive 
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§  323.  When  the  indictment  is  for  a  felony,  and  the 
i^fendanty  before  the  finding  thereof,  has  given  bail 
i  r  his  appearance  to  answer  the  charge,  the  court,  to 

hich  the  indictment  is  presented,  or  sent  or  removed 
for  trial,  may  order  the  defendant  to  be  committed  to 
actual  custody,  either  without  bail,  or  unless  he  give  bail 
in  an  increased  amount,  to  be  specified  in  the  order. 

§  324.  If  the  defendant  be  present  when  the  order  is 
made,  he  must  be  forthwith  committed  accordingly.  If 
he  be  not  present,  a  bench  warrant  must  be  issued  and 
proceeded  upon,  in  the  manner  provided  in  this  chapter. 

§  325.  If  the  defendant  appear  for  arraignment,  with- 
oat  counsel,  he  must  be  informed  by  the  court  that  it 
is  his  right  to  have  counsel  before  being  arraigned,  and 
must  be  asked  if  he  desire  the  aid  of  counsel. 

This  section  is  designed  to  protect  the  rights  of  the  defend- 
ant and  to  carry  out  the  principle  already  referred  to  in  the 
note  to  sections  187  to  189,  p.  84-87. 

§  326.  The  arraignment  must  be  made  by  the  court, 
<Hr  by  the  clerk  or  district  attorney,  under  its  direction, 
and  consists  in  reading  the  indictment  to  the  defen- 
dant, and  delivering  to  him  a  copy  thereof,  and  of  the 
endorsements  thereon,  including  the  list  of  witnesses 
endorsed  on  it,  or  appended  thereto,  as  provided  in  sec- 
tion 287,  and  in  asking  him  whether  he  pleads  guilty  or 
Mt  guilty  to  the  indictment 
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The  same  as  the  existing  practice,  except  m  requfring  » 
copy  of  the  indictment  with  the  list  of  witnesses,  to  be  deliv- 
ered to  the  defendant  upon  his  arraignment.  No  good  reason 
is  perceived,  why  the  right  sectMred  to  a  party  in  a  civil  ac- 
tion, to  be  served  with  a  copy  of  the  pleading  he  is  called 
upon  to  answer,  should  not  be  extended  to  criminal  rases. 

§  327.  When  the  defendant  is  arraigned,  he  must  be 
informed  that  if  the  name  by  which  he  is  indicted  be 
not  his  true  name,  he  must  then  declare  his  true  name, 
or  be  proceeded  against  by  the  name  in  the  indictment. 

§  328.  If  he  give  no  other  name,  the  court  may  pro- 
ceed accordingly. 

§  329.  Khe  allege  that  another  name  i^his  true  name,, 
the  court  must  direct  an  entry  thereof  in  the  minutes 
of  the  arraignment ;  and  the  subsequent  proceedings  on 
the  indictment  may  be  had  against  him,  by  that  name, 
referring  also  to  the  name  by  which  he  is?  indicted. 

The  last  three  sections  are  designed  to  obviate  the  necessity 
of  a  plea  of  misnomer,  atid  at  the  same  tin>e  to  protect  the 
rights  of  the  defendant.  A  provision,  similar  in  principle,  is 
contained  in  Liv.  Crim.  Code,  523,  art  280. 

^  830.  If,  on  the  airaignment,  the  defendant  require 
it,  he  miEist  be  allowed  until  the  next  day,  or  such  fur-^ 
ther  time  may  be  allowed  him,  as  the  tourt  may  deem 
reasonable,  to  answer  the  indictment. 

§  331.  If  the  defendant  do  not  require  time,  as  pro- 
vided in  the  last  section,  or  if  he  do,  then  on  the  next 
day,  or  at  such  further  day  as  the  court  may  have  al- 


CRIMINAL  PROCEDURE.  16S 

lowed  him,  he  may,  in  answer  to  the  arraignment,  either 
move  the  court  to  set  aside  the  indictment,  or  may  de- 
mur or  plead  thereto- 

The  modes  pointed  out  in  this  section  are  the  only  ones  in 
which  the  defendant  can,  by  the  existing  practice,  answer  the 
indictment 

CHAPTER  IV- 

ttrrrtKa  aside  vke  nrDionspENT. 

SscTioK  332.    Indictment,  when  set  aside  on  motion. 

333.    Defendant,  when  precluded  from  obijecting  to  indictment  in  any 

other  manner. 
S84.    Motion,  when  heard. 
33&    If  denied,  defendant  mast  immediately  demur  or  plead. 

336.  If  granted,  defendant  discharged,  unless  the  case  be  submitted  to 

the  tame  or  another  grand  Jurj. 

337.  Effect  of  order  for  re-submission. 

338.  New  indictment  in  such  case,  when  to  be  found. 

33tt.    Order  to  «et  aside  indictanent,  no  bar  te4knother  prosecutlOB. 

§  332.  The  indictment  must  be  set  aside,  by  the  court 

in  which  the  defendant  is  arraigned,  and  upon  his  mo- 
tion,  in  either  of  the  following  cases : 

1.  When  it  is  not  found,  endorsed  and  presented,  as 
prescribed  in  sections  284  and  288. 

2.  When  the  names  of  the  witnesses  examined  be- 
fore the  grand  jury,  or  whose  depositions  may  have  been 
read  before  them,  are  not  inserted  at  the  foot  of  the  in- 
dictment, or  endorsed  thereon,  as  prescribed  in  section 

287. 

8.  When  a  person  is  permitted  to  be  present  during 
the  session  of  the  grand  jury,  while  the  charge  em* 
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braced  in  the  indictment  is  under  consideration,  except 
as  provided  in  section  266. 

The  practice  provided  in  this  sectioiiy  is  a  substitute  for  the 
motion  to  quash  an  indictment^  and  comprizes,  as  the  grounds 
for  the  motion,  such  matters  only  as  affect  the  substan^* 
tial  rights  of  the  defendant. 

§  333.  If  the  motion  to  set  aside  the  indictment  be 
not  made,  the  defendant  is  precluded  from  afterwards 
taking  the  objections  mentioned  in  the  last  section. 

By  the  existing  practice,  the  motion  to  quash  an  indictment 
may,  in  the  discretion  of  the  court,  be  made  after  plea  or  de- 
murrer. The  grounds  upon  which  it  may  be  made,  being 
such  as  do  not  affect  the  merits  of  the  cause,  though  they  may 
touch  a  substantial  right,  it  is  deemed  proper  to  provide  that 
the  motion  be  made  before  plea  or  demurrer. 

§  334.  The  motion  must  be  heard  at  the  time  of  the 
arraignment,  unless,  for  good  cause,  the  court  post- 
pone  the  hearing  to  another  time. 

§  335.  Kthe  motion  be  denied,  the  defendant  must 
immediately  answer  the  indictment,  either  by  demur- 
ring or  pleading  thereto. 

§  336.  If  the  motion  be  granted,  the  court  must  order 
that  the  defendant,  if  in  custody,  be  discharged  there- 
firom,  or  if  admitted  to  bail,  that  his  bail  be  exonerated, 
or  if  he  have  deposited  money  instead  of  bail,  that  the 
money  be  refunded  to  him ;  unless  it  direct  that  the 
case  be  re-submitted  to  the  same    or  another  grand 

jury. 
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•  ^337.  If  the  court  direct  that  the  case  be  re-submit- 
ted, the  defendant,  if  abready  in  custody,  must  so 
remain,  unless  he  be  admitted  to  bail ;  or  if  already 
admitted  to  bail,  or  money  have  been  deposited  instead 

thereof,  the  bail  or  money  is  answerable  for  the  appear- 
ance of  the  defendant  to  answer  a  new  indictment. 

The  last  two  sections  are  intended  to  prevent  the  setting 
aside  of  an  indictment  being  productive  of  a  prejudice  to 
public  justice,  by  leaving  it  discretionary  with  the  court, 
either  to  discharge  the  defendant  or  to  re-submit  the  case  to 
another  grand  jury. 

§  338.  Unless  a  new  indictment  be  found,  before  the 
next  grand  jury  of  the  county  or  city  is  discharged,  the 
court  must  on  the  discharge  of  such  grand  jury,  make 
the  order  prescribed  by  section  336. 

To  prevent  undue  delay,  it  seems  proper  to  provide  that 
the  new  indictment  should  be  found  within  a  prescribed  time. 

§  339.  An  order  to  set  aside  an  indictment,  as  pro- 
Tided  in  this  chapter,  is  no  bar  to  a  future  prosecution 
for  the  same  offence. 

In  accordance  with  the  existing  rule. 
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CHAPTER  V. 

DEMUBBSR. 

SXCTXQK  310.  Only  pleading  for  defenilant,  is  demurrer  or  pies. 

341.  Demurrer  or  plea,  when  put  in. 

343»  Oroundi  of  damurrar. 

343.  Demurrer^  how  put  in,  and  its  form. 

344^  WlMBheavd. 

345.  Judj^ment  on  demurrer. 

346.  If  allowed,  judgment  a  bar  to  another  prosecution,  unless  direc- 

tion that  the  case  be  re-submitted  to  the  same  or  another  grand 

jury. 
34T.    If  re-snbmiBtioo  not  ordered,  defendant  discharged. 
348k    ProeeedingSy  if  re- submission  ordered. 
349.    If  demurrer  disallowed,  defendant   maj  be  permitted  to  plead. 

When  he  must  do  so,  and  effect  of  his  omission. 
300.    When  objections,  forming  ground  of  demurrer,  may  be  taken  at  the 

trial,  or  in  arreat  of  judgm«nt. 

§  540.  The  only  pleading  on  the  part  of  the  defend- 
ant, is  either  a  demurrer  or  a  plea. 

§  341.  Both  the  demurrer  and  the  plea  must  be  put 
in  in  open  court,  either  at  the  time  of  the  arraignment, 
or  at  such  other  time  as  may  be  allowed  to  the  defend- 
ant for  that  purpose. 

The  last  two  sections  are  in  accordance  with  the  present 
practice. 

§  342.  The  defendant  may  demur  to  the  indictment, 
when  it  appears  upon  the  face  thereof,  either, 

1.  That  the  grand  jury,  by  which  it  was  found,  had 
no  legal  authority  to  inquire  into  the  offence  charged, 
by  reason  of  its  not  being  within  the  local  jurisdiction 
of  the  county : 

2.  That  it  does  not  substantially  conform  to  the  re- 
quirements of  sections  291  and  292 : 


S.  That  more  than  one  offence  is  charged  in  the  in- 
dictment : 

4  That  the  facts  stated  do  not  constitute  a  public 
offence : 

5.  That  the  indictment  contains  any  matter,  which, 
if  true,  would  constitute  a  legal  justification  or  excuse 
of  the  offence  charged,  or  other  legal  bar  to  the  prose- 
cution. 

Th€  grounds  of  demurrer  here  stated  do  not  vary  from  the 
present  practice,  and  are  all  of  them  substantial. 

§  343.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  muBt 
distinctly  specify  the  grounds  of  objection  to  the  indict- 
ment, or  it  may  be  disregarded. 

§  344.  Upon  the  demurrer  being  filed,  the  objections 
presented  thereby  must  be  heard,  either  immediately, 
or  at  such  time  as  the  court  may  appoint. 

§  345.  Upon  considering  the  demurrer,  the  court  must 
five  judgment^  either  allowing  or  disallowing  it ;  and 
a&  order  to  that  e&ct  must  be  emered  upoy  t]m  9HAttte% 

§  346.  If  the  demurrer  be  allowed,  the  judgment  is 
final  upon  the  indictment  demurred  to,  and  is  a  bar  to 
another  prosecution  for  the  same  offence,  unless  the 
court,  being  of  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  aew  indict- 
ment, direct  the  case  to  be  re-submitted  to  the  same  or 
anothel*  graiui  jury. 
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§  347.  If  the  court  do  not  direct  the  case  to  be  resub- 
mitted, the  defendant,  if  in  custody,  must  be  discharged, 
or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he 
have  deposited  money  instead  of  bail,  the  money  must 
be  refunded  to  him. 

§  348.  If  the  court  direct  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon,  as  are 
prescribed  in  sections  337  and  338. 

§  349.  If  the  demurrer  be  disallowed,  the  court  must 
permit  the  defendant,  at  his  election,  to  plead ;  which 
he  must  do  forthwith,  or  at  such  time  as  the  court  may 
allow.  If  he  do  not  plead,  judgment  must  be  pro- 
nounced against  him. 

By  the  existing  practice,  a  judgment  against  the  defendant 
upon  a  demurrer,  is  final,  if  the  offence  charged  be  a  misde- 
meanor, but  otherwise,  if  it  be  a  felony.  See  The  Queen  v. 
JBotren,  1  C  if  K,  601.  There  seems  to  be  no  good  reason 
why,  in  either  case,^  the  defendant  should  not  be  permitted  to- 
plead  ;  and  this  section  proposes  to  modify  the  rule  accord* 
ingly. 

§  350.  When  the  objections  mentioned  in  section  342, 
appear  upon  the  face  of  the  indictment,  they  can  only 

be  taken  by  demurrer ;  except  that  the  objection  to  the 
jurisdiction  of  the  court  over  the  subject  of  the  indict^ 
ment,  or  that  the  facts  stated  do  not  constitute  a  public 
offence,  may  be  taken  at  the  trial,  under  the  plea  of  not 
g^ty,  and  in  arrest  of  judgment. 

It  18  a  well  established  principle,  that  consent  cannot  give 
jurisdiction,  where  the  court  does  not  already  posN|B  it,  over 
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tbe  subject  of  the  indictment  :  and  the  portion  of  this  sec- 
lion,  which  provides  that  that  objection  may  be  taken  at  the 
trial  or  in  arrest  of  judgment,  is  declaratory  of  the  commoa 
law. 

The  other  branch  of  this  section,  which  allows  the  objec- 
tion, that  the  facts  stated  do  not  constitute  a  public  offence, 
to  be  taken  at  the  trial  or  in  arrest  of  judgment,  is  equally 
proper,  but  for  a  different  reason.  Nothing  can  be  more  idle, 
than  to  proceed  to  the  conviction  of  a  defendant,  upon  a 
state  of  facts  appearing  on  the  face  of  the  indictment,  which 
would  not  warrant  a  legal  judgment  against  him. 

CHAPTER  VL 

VLEA. 

'^CTiMr  361.  The  different  kinds  of  plems. 

362.  Plea,  how  put  in. 

353.  Itf  form. 

364.  Plea  of  guilty,  how  put  in. 

365.  It  may  be  withdrawn,  by  permiuion  of  the  eourt. 
356.  What  is  denied  by  a  plea  of  not  gniilty. 

367.  What  may  be  giren  in  evidence  under  it. 

368,  369.    What  it  deemed  a  former  acquittal. 

360.  Comriction  or  acquittal  on  indictment  for  offence  contisting  of  dlf' 

ferent  degreety  when  a  bar  to  another  indictment. 

361.  If  defendant  refute  to  answer  indictment,  plea  of  not  gnllty  to  bm 

entered. 

^351.  There  are  three  kinds  of  pleas  to  an  indict^ 
*^«nt.    A  plea  of 

1.  Guilty: 

-8.    Not  guilty : 

8.  A  former  judgment  of  conviction  or  acquittal  of 
offence  charged ;  which  may  be  pleaded  either  with 
without  the  plea  of  not  guilty. 

The  only  special  plea  allowed  by  the  code,  is  that  of  a 
former  judgment  of  conviction  or  acquittal.  The  reason  for 
this  is,  that  it  is  not  fairly  presumable  that  the  prosecution 
will  be  required  to  be  informed  beforehand  of  any  other 
matter  ot  defence. 
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§  352*  Every  plea  must  be  oral,  and  must  be  entered 
upon  the  minutes  of  the  court. 

In  conformity  with  the  existing  practice* 

§  353-  The  plea  must  be  entered  in  substantially  the 
following  form : 

1.  If  the  defendant  plead  guilty: — "The  defendant 
pleads,  that  he  is  guilty  of  the  offence  charged  in  this 
indictment :" 

2.  If  he  plead  not  guilty : — "  The  defendant  pleads, 
that  he  is  not  guilty  of  the  offence  charged  in  this  in- 
dictment :" 

3.  If  he  plead  a  former  conviction  or  acquittal:  "  The 
defendant  pleads,  that  he  has  already  been  convicted, 
(or  acquitted,  as  the  case  may  be,)  of  the  offence  charged 

in  this  indictment,  by  the  judgment  of  the  court  of 

(naming  it,)  rendered  at ,  (naming  the  place,)  on 

the day  of ." 


These  forms  are  given,  (and  especially  the  last,)  to  obvi- 
ate the  necessity  of  a  demurrer,  if  the  plea,  as  it  might  be 
drawn  under  the  existing  rules,  should  not  be  substantially 
sufficient. 

§  354.  A  plea  of  guilty  can  in  no  case  be  put  in,  ex- 
cept by  the  defendant  himself  in  open  court,  unless 
upon  an  indictment  against  a  corporation;  in  which 
case,  it  may  be  put  in  by  counsel. 

Some  doubt  has  existed  as  to  whether  the  defendant  may, 
in  a  case  of  misdemeanor,  plead  guilty  by  counsel.  It  is 
safer  that  this  plea  be  invariably  put  in,  in  persoui  except  in 
the  case  of  a  corporation^  which  cannot  appear  except  by 
counsel. 
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§  355.  The  court  may,  at  any  time  before  judgment 
upon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a 
plea  of  not  guilty  substituted. 

§  356.  The  plea  of  not  guilty  is  a  denial  of  every  ma- 
terial allegation  in  the  indictment. 

.  §  357.  AU  matters  of  fact,  tending  to  establish  a  de- 
fence, other  than  that  specified  in  the  third  sub-divisioa 
of  section  351,  may  be  given  in  evidence  imder  the  plea 
of  not  guilty. 

The  last  three  sections  are  declaratory  of  the  existing  practice. 

§  358.  If  the  defendant  were  formerly  acquitted  on 
the  ground  of  a  variance  between  the  indictment  and 
the  proof,  or  the  indictment  were  dismissed  upon  an 
objection  to  its  form  or  substance,  without  a  judgment 
of  acquittal,  it  is  not  an  acquittal  of  the  same  offence. 

§  359.  When,  however,  he  was  acquitted  on  the 
merits,  he  is  deemed  acquitted  of  the  same  offence, 
notwithstanding  a  defect  in  form  or  substance,  in  the 
indictment  on  which  he  was  acquitted. 

The  last  two  sections  are  substantially  the  same  as  2  jR.  S.j 
3d  ed.  788,  sec.  27,  28. 

§  360.  When  the  defendant  shall  have  been  convic- 
ted or  acquitted,  upon  an  indictment  for  an  offence 
consisting  of  different  degrees,  the  conviction  or  acquit- 
tal is  a  bar  to  another  indictment  for  the  offence 
chaiged  in  the  fonner,  or  for  any  inferior  degree  of  that 
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offence,  or  for  an  attempt  to  commit  the  same,  or  for  an 
oflfence  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment  as  provided 
in  sections  501  and  502. 

Declaratory  of  the  existing  rule. 

§  361.  If  the  defendant  refuse  to  answer  the  indict- 
ment, by  demurrer  or  plea,  a  plea  of  not  guilty  must  be 
entered. 

Taken  from  2  R.  S.,  3d  ed.  816,  sec.  72. 

CHAPTER  VII. 

REMOVAL   OF    THE  ACTION,   BEFORE  TRIAL. 

SxcTiON  362.    Existing  writs  and  prooeedlngB,  to  remove  indictment  before  trial 

abolished. 

363.  When,  and  in  what  cases,  indictment  may  be  removed  before  trial. 

364.  If  former  trial  were  had,  indictment  may  be  removed  before  the 

new  trial. 

365.  Application  for  removal,  how  made. 

366.  Stay  of  trial,  how  obtained,  to  enable  defendant  to  apply  for  re- 

moval. 

367.  Decision  on  application  for  stay,  to  be  endorsed  on  papers  and 

filed. 

368.  If  application  for  stay  be  denied,  no  other  application  can  be  made. 

369.  Violation  of  last  section,  a  misdemeanor  and  contempt,   and  order 

of  removal  to  be  vacated. 

370.  Order  of  removal  to  be  filed,  and  pleadings  and  proceedings  to  be 

transmitted. 

371.  Proceedings  on  removal,  if  defendant  be  in  custody. 

372.  Order  for  removal  must  be  filed,  before  a  juror  is  sworn.  Authority 

of  the  court  to  which  indictment  is  removed. 

The  existing  practice,  in  respect  to  the  removal  of  an  in- 
dictment before  trial,  is  proposed  to  be  abolished.  By  the 
present  statutes,  an  indictment  may  be  removed  from  a  court 
of  sessions  to  the  court  of  oyer  and  terminer  of  the  same 
county,  by  the  order  of  a  judge  of  the  supreme  court;  and  an 
indictment  may  also  be  removed  by  a  similar  order,  from  a 
court  of  oyer  and  terminer,  to  the  supreme  court    In  either 
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case,  sufficient  reason  reasons  must  be  shown  for  the  remov- 
aly  and  when  removed,  the  court  may  remit  the  case  to  the 
court  from   which  the  removal   was  had. 

It  is  proposed,  instead  of  this  inconvenent  practice,  to  substi- 
tute, in  all  cases,  a  removal  by  the  supreme  court,  where  good 
cause  is  shown,  into  the  court  of  oyer  and  terminer  of  the  same 
or  another  county.  The  object  usually  sought  by  the  removal 
of  an  indietment  into  the  supreme  court,  is  the  change  of 
the  venue  to  another  county,  where  a  fair  trial  can  not  be 
had  in  the  county  in  which  the  indictment  was  found;  and  a 
removal  into  the  court  of  oyer  and  terminer  of  the  same 
county  was  ordinarily  asked,  in  consequence  of  the  difficulty 
of  the  case.  Both  these  objects  are  attained,  by  the  uniform 
mode  of  procedure  proposed  in  the  code.  The  application  is 
to  be  made  to  the  supreme  court  for  this  purpose;  and  if  suffi- 
cient cause  be  shown,  the  order  of  that  court  removing  the 
cause  into  the  oyer  and  terminei;  of  the  same  or  another 
county,  is  6nal.  * 

§  362.  All  writs  and  other  proceedings  heretofore  ex- 
isting, for  the  removal  of  criminal  actions  prosecuted 
by  indictment,  from  one  court  to  another  before  trial, 
are  abolished ;  and  the  only  mode  of  removing  a  crim- 
inal action,  prosecuted  by  indictment,  from  one  court  to 
another,  before  trial,  is  that  prescribed  by  this  chapter. 

§  363.  A  criminal  action,  prosecuted  by  indictment, 
may,  at  any  time  before  trial,  on  the  application  of  the 
defendant,  be  removed  from  the  court  in  which  it  is 
pending,  as  provided  in  this  chapter,  in  the  following 
cases : 

1.  From  a  court  of  sessions  or  a  city  court,  to  the 
court  of  oyer  and  terminer  of  the  same  county,  for 
good  cause  shown :  ^ 

2.  From  a  court  of  oyer  and  terminer  or  sessions,  or 
a  city  court,  to  the  court  of  oyer  and  terminer  of  anoth- 
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er  county,  on  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  or  city  where  the  indict- 
ment is  pending. 

§  364.  If  one  or  more  trials  be  had,  and  a  new  trial 
is  necessary,  either  by  reason  of  the  discharge  of  a  jury 
without  a  verdict,  or  of  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new 
trial. 

^  365.  The  application  for  the  order  of  removal  must 
be  made  to  the  supreme  court,  at  a  special  term  in  the 
district,  upon  notice  of  at  least  ten  days  to  the 
district  attorney  of  the  coimty  where  the  indictment 
i«  pending,  with  a  copy  of  the  affidavits  or  other  papers 
on  which  the  application  is  founded. 

§  366.  To  enable  the  defendant  to  make  the  applica- 
tion, a  judge  of  the  supreme  court  may,  in  his  discre- 
tion, upon  good  cause  shown  by  affidavit,  make  an 
order  staying  the  trial  of  the  indictment  until  the  ap- 

V 

plication  can  be  made  and  decided. 

§  367.  When  an  application  for  an  order  to  stay  the 
trial  is  made  to  a  judge  of  the  supreme  court,  he  must 
endorse  his  decision  on  the  affidavits  or  other  papers 
presented  to  him,  and  cause  them  to  be  immediately 
filed  with  the  clerk  of  the  court  in  which  the  indict- 
ttent  is  pending. 

§  368.  If  the  application  for  an\>rder  to  stay  the  trial 
be  made  to  one  judge  and  denied,  a  similar  application 
cannot  be  made  to  another  judge. 
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§  869.  A  violation  of  the  last  section  is  punishable 
as  a  misdemeanor,  and  as  a  contempt  of  the  court  in 
which  the  indictment  is  pending ;  and  that  court  must 
vacate  an  order  of  removal  made  in  violation  thereof. 

§  370.  If  the  supreme  court  order  the  removal  of  the 
action,  a  certified  copy  of  the  order  for  that  purpose 
must  be  delivered  to  and  filed  by  the  clerk  of  the  court 
where  the  indictment  is  pending ;  who  must  thereupon 
transmit  the  same  with  a  certified  copy  of  the  pleadings 
and  proceedings  in  the  action,  including  the  undertak- 
ings for  the  aj^arance  of  the  defendant  ot  of  the  wit- 
nesses, to  the  court  to  which  the  action  is  removed. 

§  371.  If  the  defendant  be  in  custody,  askd  the  remo- 
val be  to  the  court  of  oyer  and  terminer  of  anothe 
county  than  that  where  the  indictment  is  pending,  the 
order  must  provide  for  the  removal  of  the  defendant,  by 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
Custody  of  the  proper  officer  of  the  county  to  which  the 
action  is  removed ;  and  he  must  be  forthwith  removed 
accordingly. 

§  372.  An  order  for  the  removal  of  the  action  is  of  no 
effect,  unless  a  certified  copy  thereof  be  filed,  as  requi- 
red by  section  370,  before  a  juror  is  sworn  to  try  the 
indictment  The  court  to  which  it  is  removed^  must 
thereupon  proceed  to  trial  and  judgment  therein. 
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TITLE  VI. 

OF  THE  PROCEEDINGS  ON  THE  INDICTMENT,  BEFORE  TRIAL. 

Chapter  I.  The  mode  of  trial. 

11.  Formation  of  the  trial  Jnrj. 
III.  Calendar  of  iBsuet  for  trial. 
lY .  Postponement  of  the  trial. 
y.  Challengini^  the  jury. 


CHAPTER  I. 

THE  MODE  OF  TRIAI^ 

BscTiojr  373.    lime  of  fkct>  defined. 
374.    How  tried. 

376.  On  trial  for  a  mlBdemeanor,  defendant  maj  appear  hj  eoontel.    In 
felony,  hit  personal  appearance  it  neeeBiary. 

§  373.  An  issue  of  fact  arises, 

1.  Upon  a  plea  of  not  guilty :  or, 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  offence. 

§  374.  An  issue  of  fact  must  be  tried  by  a  jury  of  th€ 
county  in  which  the  indictment  was  found,  unless  the 
action  be  removed,  by  order  of  the  supreme  court,  into 
the  court  of  oyer  and  terminer  of  another  county,  as 
provided  in  the  second  subdivision  of  section  363. 

This  section  is  founded  upon  2  jR.  5.,  3d  ed.  819,  sec.  1, 
as  modified  by  section  363,  of  this  code* 

§375.  If  the  indictment  be  for  a  misdemeanor,  the 
trial  may  be  had  in  the  absence  of  the  defendant,  if  he 
appear  by  counsel ;  but  if  for  a  felony,  he  must  be  per* 
sonally  present. 

Declaratory  of  the  existing  practice.    See  also,  Liv,  Cfim. 
Code,  627,  art.  320. 
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CHAPTER  II. 

FORMATION  OF  THE  TRIAL  JURY. 

Sccnoir  376.    Jurort  in  courts  of  oyer  and  terminer,  and  city  eonrts. 

377.    Jury  for  courts  of  BesBions,  except  in  the  city  of  New-Tork,  only 

when  ordered  by  court  or  luperviBori. 
378-380.    Form  of  the  order,  when  and  how  filed,  and  itB  effect. 

381.  Additional  jurors  for  oyer  and  terminer  in  New-York,  by  whom* 

and  how  ordered. 

382.  BallotB  of  the  jurors  returned,  to  be  deposited  in  a  box. 

383.  When  indictment  called  for  trial,  names  of  jurors  to  be  called. 

Proceeding^,  as  to  those  who  are  absent. 

384.  Drawing  the  jury. 

385,386.    Ballots  of  Jurors  drawn,  how  disposed  of. 

387.  Ballots  of  absent  jurors,  how  disposed  of. 

388.  If  twenty -four  jurors  not  present,  court  must  order  sheriff  to  sum- 

mon others. 

389.  Jurors  so  ordered,  how  drawn  in  New- York. 

390.  How  designated  in  other  counties. 

391.  Their  names  to  be  deposited  in  a  box. 

392.  Drawing  of  a  jury  thereon. 

393.  Of  whom  the  jury  consists. 

394.  Talesmen,  how  ordered  and  summoned. 

§  376.  The  jurors  duly  drawn  and  summoned  for  the 
trial  of  issues  of  fact,  at  a  circuit  court,  are  also  the  ju- 
xors  for  the  trial  of  issues  of  fact  upon  indictments  at 
the  court  of  oyer  and  terminer  held  at  the  same  time ; 
and  those  summoned  for  the  trial  of  issues  of  fact,  in 
civil  actions,  at  a  city  court,  are  in  like  manner,  the  ju- 
lors  for  the  trial  of  issues  of  fact  upon  indictments,  at 
that  court. 

Taken  in  part  from  2  R.  S.,  3d  ed.  819,  sec.  2.     The 
rest  of  the  section  carries  out  the  same  principle. 

§  377.  A  jury  must  be  drawn  for  the  courts  of  ses- 
sions, (except  in  the  city  and  county  of  New- York,) 
only  when  ordered  by  the  court,  or  by  the  supervisors 
of  the  county, 
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§  378.  The  order  may  require,  that  a  jury  be  drawn 
for  all  or  any  of  the  terms  of  the  court,  or  for  a  particu- 
lar term ;  and  must  specify  the  number  of  jurors  to  be 
drawn,  not  exceeding  thirty-six,  and  the  name  of  the 
court  for  which  they  are  to  be  drawn. 

§  379.  If  made  by  the  court,  the  order  must  be  en- 
tered upon  its  minutes,  at  least  thirty  days  before  the 
term  for  which  the  jury  is  ordered.  If  made  by  the 
board  of  surpervisors,  a  copy  thereof,  certified  by  the 
clerk  of  the  board,  must  be  filed  with  the  clerk  of  the 
county,  at  least  thirty  days  before  the  term ;  and  when 
so  filed,  is  conclusive  evidence  of  the  authority  for  the 
drawing  of  the  jury. 

§  380.  A  misdescription  of  the  title  of  the  court,  does 
not  afiect  the  validity  of  the  order,  if  it  can  be  plainly 
understood  therefrom  what  court  is  intended. 

§  381.  A  judge  of  the  supreme  court  elected  in  the 
first  judicial  district,  if  he  think  it  necessay,  may,  by 
an  order  in  writing,  to  be  filed,  at  least  thirty  days  be- 
fore the  court,  with  the  clerk  of  the  city  and  county  of 
New- York,  direct  an  additional  number  of  jurors  to  be 
summoned  for  a  court  of  oyer  and  terminer  in  that  city 
and  county. 

Bj  the  8th  section  of  the  act   in  relation  to  jurors  in  the 
city  of   New-York,  Laws  of  1847,  p.   736,  tht  Mvcnl 

courts  in  that  city  may  order  as  many  jurors  to  be  summoned 
for  their  respective  courts,  as  in  their  judgment  may  be  ne- 
cessary.    Some  doubt  has  been  expressed  as  to  whether  this 
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'Supersedes  the  former  provisions,  2  R»  S.  3d  ed ,  509|  sec.  24^  . 
which  are  substantially  the  same  as  those  contained  in  the 
proposed  sections.  These  sections  are  in  no  respect 
inconsistent  with  the  provisions  of  the  local  act  referred  to, 
and  should,  in  the  opinion  of  the  Commissioners,  be  adopted, 
as  tending  to  obviate  the  inconvenience  often  arising  from 
the  insufficiency  of  the  number  of  jurors  summoned  for  the 
circuit.  \ 

§  382.  At  the  opening  of  the  court,  the  clerk  must 
prepare  separate  ballots,  containing  the  names  of  the 
persons  returned  as  jurors,  with  their  places  of  red-  ' 
dence^  and  occupations,  which  must  be  folded  as  nearly 
alike  as  possible,  and  so  that  the  name  cannot  be  seen, 
and  ntust  deposit  them  in  a  sufficient  box. 

This  sectioii  is  taken  substantially  from  2  A.  S^  3i  (Bd^ 
516,  sec  59. 

§  383-  When  the  indictment  is  called  for  trial,  and 
before  drawing  the  jury,  either  party  may  require  the 
iwnes  of  all  the  jurors  in  the  panel  to  be  called,  and 
that  an  attachment  issue  against  those  vrhio  are  absent; 

bat  the  coiurt  may,  in  its  discretion,  wait  or  not,  for  the 
fetum  c^  the  attachment. 

Designed  to  enforce  the  performance  of  jury  duty,  an4  to 
insure,  if  practicable,  a  trial  by  tbe  paRel  summoned  for  tbet 
firpQM. 

* 

§  384.  Before  the  name  of  any  juaror  is  drawn,  the 
box  must  be  closed,  and  shaken,  so  as  to  intermingle 
the  ballots  therein.  The  clerk  must  then,  without  look- 
ing at  the  ballots,  draw  them  from  the  box,  through  a  ' 
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hole  in  the  lid,  so  large  only  as  conyeniently  to  admit 
the  hand. 

In  substantial  conformity  with  2  R  Sy  3d.  ed^^  517,  sec. 
63. 

§  385.  When  the  jury  is  completed,  the  ballots  con- 
taining the  names  of  the  jurors  sworn,  must  be  laid 
aside,  and  kept  apart  from  the  ballots  containing  the 
names  of  the  other  jurors,  until  the  jury  so  sworn  is 
discharged. 

Taken  from  2  R.  5.,  3d.  ed.,  &16,  sec.  62. 

§  386.  After  the  jury  are  so  discharged,  the  ballots, 
containing  their  names,  must  be  again  folded,  and  re- 
turned to  the  box ;  and  so  on,  as  often  as  a  trial  is  had. 

Taken  from  2  R.  S.,  3d  ed.^  516,  ^er.  63. 

§  387.  If  a  juror  be  absent,  when  his  name  is  drawn, 
or  be  set  aside,  or  excused  from  serving  on  the  trial, 
the  baUot  containing  his  name  must  be  folded,  and  re- 
turned to  the  box,  as  soon  as  the  jury  is  sworn. 

Taken  from  2  R.  S ,  3d  «d.,  517,  sec.  67. 

§  388.  When  a  jury  has  been  duly  drawn  and  sum- 
moned, if,  upon  calling  the  indictment  for  trial,  twenty- 
four  of  the  jurors  summoned  do  not  appear,  the  court 
must  order  the  sheriff  to  summon  as  many  persons  as 
it  may  think  proper,  at  least  sufficient  to  make  twenty- 
four  jurors,  from  whom  a  jury  for  the  trial  of  the  in- 
dictment must  be  selected. 
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The  provision  of  the  Revised  Statutes  on  this  subject  is  at 
follows: — "When  twenty -four  jurors,  duly  drawn  and  sum- 
moned do  not  appear,  or  when,  by  reason  of  there  being  one 
^r  more  juries  impanelled,  or  in  consequence  of  jurors  be- 
•jng  set  aside,  or  for  any  other  reason,  there  shall  not  remain 
twenty-four  ballots,  containing  the  names  of  jurors  then  at- 
tending, the  court  shall  order  the  sheriff  to  summon  from  the 
by-standers,  or  from  the  county  at  large,  so  many  persons 
'qualified  to  serve  as  jurors,  as  shall  be  necessary  to  make  at 
least  twenty-four  jurors^  from  whom  a  jury  for  the  trial  of 
the  indictment  may  be  selected."    2  2Z.  S.^  3d  ed.»  819,  sec.  3. 

The  proposed  section  is  (be  same  in  substance  as  that  quot- 
ed, except  that  the  court  is  authorised  to  direct  the  summon- 
ing of  "  as  many  persons  as  it  may  think  proper ^  at  lead 
sufficient  to  make  twenty-four  jurorsy^  instead  of  "  so  many 
persons  qualified  to  serve  as  jurors^  as  shall  be  necessary  to 
make  at  least  twenty-four  jurors^^  in  conformity  with  the 
construction  given  to  the  provision  of  the  Revised  Statutes,  in 
The  People  v.  Colt,  3  BHi,  435, 436. 

§  389.  In  the  city  and  county  of  New- York,  the  names 
^f  the  persons  required  to  complete  the  jury,  must  be 
drawn  by  the  county  clerk,  in  the  presence  of  the  sheriff 
or  under  sheriff,  and  of  one  or  more  of  the  mem- 
bers of  the  court,  from  the  trial  jury  box  of  that  city 
•and  county.  The  drawing  must  be  conducted,  in  all 
respects,  as  prescribed  by  the  code  of  civil  procedure,  in 
relation  to  the  drawing  of  a  grand  jury. 

§  390.  In  any  other  county,  the  names  of  the  persons 
required  to  complete  the  jury,  may,  in  the  discretion  of 
the  court,  be  drawn  as  provided  in  the  last  section,  or 
may  be  publicly  designated  by  the  court,  from  the  by- 
•standers,  or  the  body  of  the  county. 
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§  391.  The  names  of  the  persons  summoned  to  com- 
plete the  jury,  must  be  written  on  distinct  pieces  of  pa- 
per, folded  each  as  nearly  alike  as  possible,  and  so  that 
the  name  can  not  be  seen,  and  must  be  deposited  in  the 
box  mentioned  in  secti<m  382. 

§  392.  The  clerk  must  theieupon,  under  the  directions 
of  the  court,  publicly  draw  out  of  the  box,  so  many 

of  the  ballots,  one  after  another,  as  are  suf&cient  to 

ftrm  the  jury. 

* 

See  notes  to  iectioos  229,  230,  p.  107,  108. 

§  393.  The  jury  consists  of  twelve  men,  chosen  by 
lot  as  prescribed  in  this  chapter,  and  sworn  to  try  and 
determine  the  issue  by  an  unanimous  verdict. 

§  394.  If  a  sufficient  number  cannot  be  obtained  ftom 
Ae  bex  to  form  a  jury,  the  court  may,  as  often  as  is 
ttecessary,  order  the  sheriff  to  summon  so  many  per- 
so!ns,  qualified  to  serve  as  jurors,  as  it  deems  sufficient, 
to  form  a  jury ;  and  the  provtsitma  of  sections  399  and 
300  govern  the  execution  of  the  order.  The  jurors  so 
summoned  must  be  called  from,  the  Ust  returned  by  the 
sheriff,  and  so  many  of  them,  not  excused  or  discharged, 
as  may  be  necessary  to  complete  the  jury,  must  be  im- 
panelled and  ifwoutr 
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CHAPTER  m. 

CALENDAR  OF   ISSUES   FOK  TRUL. 

Sbction  3^.  District  attorney  to  famish  note  of  indictmenli  to  eltrk,  ftniv  da|ri 

before  the  term. 

3il6ib  Olsrk  to  prepaie  ealeodar* 

397.  Order  of  disposini^  of  issues  on  the  calendar. 

393.  Indictment  pending  before  term,  not  to  be  tried,  but "^jr  eonieut^  On- 
less  placed  on  the  calendar. 

399.  Definulant  to  ha¥e  four  dajFS  after  plea,  lo  pMpare  §ot  frialt  if  he 

require  it. 

400.  The  cleric  to  keep  a  register.    Register  what  to  iMotain. 

401.  Register  to  be  submitted  to  the  court,  at  its  opening  at  eyery  teroi. 

^  395.  The  district  attorney  nlii8t»  at  least  foTrr  days 
before  the  term,  famish  the  derk  with  a  note  of  t&e 
several  indictments  then  pending  and  to  be  tried  at  the 
next  term,  containing  the  title  of  each  indictment,  and 
the  day  when  it  was  filed,  and  specifying  whether  it  be 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant be  in  custody  or  on  bail. 

§  396.  The  clerk  mast,  therefrom,  prepare  a  calendar 
of  the  indictments  to  be  tried  at  the  term,  enumerating 

them  according  to  the  date  of  the  filing  of  the  indict- 
ment»  and  specifying  opposite  the  title  of  each  action, 
iriiether  it  be  for  a  felony  or  a  misdemeanor,  and  wheth^ 
er  the  defendant  be  in  custody  or  on  bail ;  and  must  in 

like  manner  enter  thereon  all  indictments  found  during 
the  term,  and  on  which  issues  of  fact  are  joined. 

§  397.  The  issues  on  the  calendar  must  be  disposed 
of  in  the  following  order,  unless,  npon  the  application 
of  either  party,  for  good  cause,  the  court  direct  an  in- 
dictment to  be  tried  oat  of  its  Older: 
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1.  Indictments  for  felony,  where  the  defendant  is  in 
custody : 

2.  Indictments  for  misdemeanor,  where  the  defend- 
ant is  in  custody : 

3.  Indictments  for  felony,  where  the  defendant  is  on 
bail:  and 

4.  Indictments  for  misdemeanor,  where  the  defend- 
ant is  on  bail. 

§  398.  An  indictment  pending  before  the  term  can- 
not be  tried  thereat,  unless  it  be  placed  on  the  calendar, 
as  provided  in  sections  395  and  396,  except  with  the 
consent  of  the  defendant. 

The  last  four  sections  propose  a  course  of  proceeding, 
as  to  the  order  of  the  trial  of  causes,  which  the  Com- 
missioners believe  will  be  conducive  to  great  convenience 
both  to  the  bench  and  bar,  and  at  the  same  time  promote 
the  substantia]  rights  of  the  people  and  of  the  defendant. 
Great  complaints  have  e)[isted,  (especially  in  those  parts 
of  the  state  where  there  is  a  large  amount  of  criminal  bu- 
siness,) of  the  inconvenience  resulting  from  a  want  of  re- 
gulation on  this  subject.  The  order  of  the  trial  of  criminal 
cases  is,  as  the  practice  now  stands,  entirely  under  the  con- 
trol of  the  district  attorney,  who  may  bring  them  on  in  any 
order  and  at  any  time  he  may  see  fit.  This  has  led  to  much 
embarrassment,  not  merely  to  the  defendant,  who  is  thus  com- 
pelled to  be  ready  for  trial  at  any  moment,  but  to  the  court, 
whose  business  i»  often  delayed  and  thrown  into  confusion, 
by  the  necessity  of  the  postponement  of  the  trial,  which  arises 
from  the  fact  that  no  rule  as  to  ^he  order  of  business  is  pre- 
scribed. The  Commissioners  propose  as  a  remedy  for  this  in- 
convenience, that  a  calendar  shall  be  made  of  all  the  indict- 
ments ready  for  trial  at  each  court,  arranging  them  in  the 
order  in  which  the  indictments  were  found,  and  distinguish- 
ing between  felonies  and  misdemeanors,  and  between  the  cases 
in  which  the  defendant  is  in  custody  or  on  bail.  The  cases 
are  then  to  be  tried  in  this  order  ;   first,  those  in  which  the 
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defendant  is  in  custody  ;  and  second,  those  in  which  he  is  on 
bail.  Either  party  may  apply,  however,  for  a  postponement 
of  the  trial  ;  but  if  no  sufficient  cause  be  shown  for  the  post- 
ponement, it  must  be  tried  or  dismissed,  subject  to  the  right 
of  the  court,  according  to  the  justice  of  the  case,  to  determine 
whether  or  not  a  dismissal  of  the  indictment  shall  be  a  bar  to 
another  prosecution.  See  p.  186,  187. 

§  399.  After  his  plea,  the  defendant  is  entitled  to  at 
least  four  days  to  prepare  for  h:s  trial,  if  he  require  it. 

The  object  of  this  provision  is,  to  give  the  defendant  a 
reasonable  opportunity  to  prepare  for  trial,  after  plea.  It 
may  be  objected,  that  unnecessary  delay  may  be  produced 
thereby;  but  the  Commissioners  cannot  see  any  just  ground 
for  the  objection.  In  civil  actions,  the  cause  cannot  even  be 
put  upon  the  calendar  for  trial,  unless  upon  ten  days  previous 
notice:  and  surely  no  good  reason  can  be  given  why  a  case 
involving  the  life  or  liberty  of  the  defendant,  should  be  press- 
sed  on  with  undue  haste. 

§  400.  The  clerk  must  keep  a  register  of  all  the  crir 
minal  actions  in  the  court,  in  which  he  must  enter, 

1.  All  cases  returned  to  the  court  by  a  magistrate 
whether  the  defendant  be  discharged  or  held  to  answer: 

2.  All  indictments  found  in  the  court,  or  sent  or  re- 
moved thereto  for  trial,  with  the  lime  of  finding  the 
indictment,  or  when  it  was  sent  or  removed :  and 

3.  The  time  of  arraignment,  of  the  demurrer  or  plea, 
and  of  the  trial,  conviction  or  acquittal  of  the  defend- 
dant, ;  together  with  a  brief  note  of  all  the  other  pro- 
ceedings in  the  action. 

§401,  The  register  must  be  submitted  to  the  court 
at  its  opening  at  every  term* 
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The  object  of  the  last  two  sections,  is  to  bring,  at  er- 
ery  term,  to  the  notice  of  the  court,  the  business  pending 
before  it.  This  will  enable  the  court  to  exercise  a  supervis- 
ion over  the  criminal  business,  which  is  required  by  a  due 
regard  for  the  public  interests. 

CHAPTER    IV. 

FOSTPONBME^T    OF  THE  TRIAL. 

Sbction  4U2.    When  and  how  ordered.    Affidavits  to  be  filed. 

403.  If  deftedsnt  appear  for  trial,  ami  eause  for  poftlpoiwiiCDl  be  liot 

nhown  by  district  attorney,  indictment  to  be  discharged  unless 
otherwise  specially  ordered. 

404.  Effect  of  the  dischargr®. 

The  practice  in  respect  to  the  postponement  of  the  trial  in 
criminal  cases,  is  now  wholly  unregulated,  either  by  statute 
or  rule.  The  district  attorney  may  require  the  trial  of  the 
cause,  at  any  time  which  may  suit  his  convenience,  and  may, 
without  giving  any  reason,  postpone  or  delay  the  trial  as 
long  as  he  pleases,  subject  only  to  the  power  of  the  court  to 
discharge  the  defendant,  either  on  bail  or  on  his  own  recog- 
nizance, if  the  cause  be  not  brought  to  trial  before  the  end 
of  the  second  term.     2  R.  S.  3d.  ed.  821,  sec.  28 — 30. 

The  defendant,  on  the  other  hand,  must  be  always  ready, 
and  unless  a  sufficient  legal  cause  for  postponement  be  shiown, 
the  case  may  be  brought  to  trial,  at  any  time.  Even  if  he 
be  discharged  on  bail  or  on  his  own  recognizance,  the  in- 
dictment  still  remains,  and  he  may,  at  any  time,  no  matter 
how  distant,  be  compelled  in  like  manner  to  go  to  trial. 

This  is  not  so  in  civil  actions.  By  the  Jlminded  Code  of 
Procedure^  sec.  258,  it  is  provided  that,  "  either  party 
giving  the  notice,  may  bring  the  issue  to  trial,  and  in  the 
absence  of  the  adverse  party,  unless  the  court  for  good  caise 
otherwise  direct,  may  proceed  with  his  case,  and  take  a  dis- 
missal of  tile  complaint,  or  a  verdict  or  judgment,  as  the 
cise  may  require*" 

Why  should  a  different  principle  prevail  in  criminal 
cases?  Why,  if  the  defendant  show  no  sufficient  ground  for 
postponement,  should  he  be  compelled  to  go  to  trial,  while 
no  such  duty  is  imposed  upon  the  prosecution? 

This  chapter  embodies  principles  which  abundantly  ex- 
plain themselves,  protecting  alike  the  interests  of  tlie  public 
and  the  rights  of  the  defMut; 
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5  402.  When  an  indictment  is  called  for  trial,  or  at 
any  time  previous  thereto,  the  court  may,  upon  suffix 
cient  cause  shown  by  either  party,  direct  the  trial  to  be 
postponed  to  another  day  in  the  same  term,  or  to  an^ 
other  term.  The  affidavits  read  on  both  sides  upon  the 
application,  must  at  the  same  time  be  filed  with  the 
clerk. 

§  403*  If,  when  the  indictment  is  called  for  trial,  the 
defendant  appear  for  trial,  and  no  sufficient  cause  for 
pMtponing  the  same  be  shown  by  the  district  attorney, 
the  court  must  order  the  indictment  to  be  discharged ; 
unless,  being  of  opinion  that  the  public  interests  require 
the  indictment  to  be  retained  for  trial,  it  direct  it  to  be 
m  retained. 

§  404.  If  the  court  order  the  indictment  to  be  dis- 
charged, the  order  is  not  a  bar  to  another  prosecution 
for  the  same  ofience,  unless  the  eourt  so  direct.  If  the 
court  so  direct^  judgment  of  acquittal  must  be  entered. 
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CHAPTER  V. 

CHALLENGING    THE  JURY. 

Sacnoif  405.    Definition  and  division  of  challenges. 

406.  When  there  are  several  defendants,  they  must  onite  in  their  ehal* 

lengcs. 

407.  Challenge  to  the  panel,  defined. 
406.    Upon  what,  fonndei. 

409.  When  and  how  taken. 

410.  If  sufficiency  of  the  facts  he  denied,  adverse  party  may  except. 

Exception,  how  made  and  tried. 

411.  If  exception  overruled,  court  may  allow  denial  of  challenge.     If 

allowed,  may  permit  challenge  to  be  amended. 

412.  Denial  of  challenge,  how  made,  and  trial  thereof. 

413.  Who  may  be  examined  on  trial  of  challenge. 

414.  If  challenge  allowed,  jury  to  be  discharged.    If  ditallowed,  jory  fo 

be  impanelled. 

415.  Defendant  to  bo  informed  of  his  right  to  challenge  an  indiTldnal 

juror. 

416.  Kinds  of  challenge  to  individual  juror. 

417.  Challenge,  when  taken. 

418.  Peremptory  challenge,  what,  and  how  taken. 

419.  Number  of  peremptory  challenges  to  which  defendant  it  entitled. 

420.  Challenge  for  cause,  by  whom  taken. 

421.  Definition  and  kinds  of  challenge  for  cause. 

422.  General  causes  of  challenge. 

423.  Particular  causes  of  challenge. 

424.  Grounds  of  challenge  for  implied  bias. 

425.  Grounds  of  challenge  for  actual  bias. 

426.  Exemption,  not  a  ground  of  challenge. 

427.  Causes  of  challenge,  how  stated. 

428.  Exceptions  to  challenge  and  denial  thereof. 

429.  Challenge,  how  tried,  if  denied. 

430.  Triers,  how  appointed.    Majority  may  decide. 

431.  Oath  of  triers. 

432.  Juror  challenged  may  be  examined  as  a  witness. 

433.  Rules  of  evidence  on  trial  of  challenge. 

434.  Challenge  for  implied  bias,  how  determined. 

435.  Instructions  to  triers,  on  trial  of  challenge  for  actual  bias. 

436.  Verdict  of  triers,  and  its  effect. 

437.  Challenges,  first  by  defendant  and  then  by  the  people.    Eaeh  nmat 

exhaust  challenges,  before  the  other  begins. 
43S.    Order  of  challenges. 
439.    Peremptory  challenge  may  be  taken,  after  challenges  on  both 

sides  exhausted. 

§  405.  A  challenge  is  an  objection  made  to  the  trial 
jurors,  and  is  of  two  kinds : 
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L  To  the  panel: 

2.  To  an  individual  juror- 

Tbe  same  as  the  existing  practice,  except  that  instead  of 
challenges  to  the  array  or  to  the  polls,  they  are  more  plainly 
designated  as  challenges  to  the  panel,  or  to  an  individual 
juror.     See  Liv,  Crim.  CodCy  528,  art.  321. 

§  406.     When  several  defendants  are  tried  together, 

they  cannot  sever  their  challenges,  but  must  join  there- 
in. 

In  accordance  with  the  existing  rule» 

§  407.  A  challenge  to  the  panel,  is  an  objection  made 
to  all  the  trial  jurors  returned,  and  may  be  taken  by 
either  party,  as  well  to  the  panel  returned  for  the  term, 
as  to  the  additional  panel  ordered  to  complete  the  jury 
as  prescribed  by  section  388. 

In  conformity  with  the  present  practice. 

§  408.  A  challenge  to  the  panel  can  be  founded  only 

on  a  material  departure  from  the  forms  prescribed  by 
the  code  of  civil  procedure,  in  respect  to  the  drawing 
and  return  of  the  jury,  or  on  the  intentional  omission 
of  the  sheriff  to  summon  one  or  more  of  the  jurors 
drawn. 

Taken  from  Liv.  Crim.  Code,  528,  art.  324  ;  and  in  ac- 
cordance with  the  spirit  of  the  existing  statute.  2  R.  S., 
3d.  ed,  615,  516,  sec.  56,  57. 

^  409.  A  challenge  to  the  panel  must  be  taken,  before 
a. .juror  is  sworn,  and  must  be  in  writiqg,  specifying 

f 
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plainly  and  distinctly  the  facts  constituting  the  ground 
of  challenge. 

Declaratory  of  the  existing  practice.  1  Gra.  Prac.  3d. 
ed.j  769. 

§  410.  If  the  sufficiency  of  the  facts  alleged  as  a 
ground  of  challenge  be  denied,  the  adverse  party  may 
except  to  the  challenge.  The  exception  need  not  be  in 
writing,  but  must  be  entered  upon  the  minutes  of  the 

r 

court ;  and  thereupon  the  court  must  proceed  to  try  the 
sufficiency  of  the  challenge,  assuming  the  facts  alleged 
therein  to  be  true. 

\  411.  If,  on  the  exception,  the  court  deem  the  chal- 
lenge sufficient,  it  may,  if  justice  require  it,  permit  the 
party  excepting,  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception 
be  allowed,  the  court  may,  in  like  manner,  permit  an 
amendment  of  the  challenge. 

T)&e  provisioQS  of  tbe  last  three  sectipos  are  the  saine  af 
the  existing  practice,  except  substituting  "  exception*^  for 
"  demurrti^*  to  the  challenge. 

§  412.  If  the  challenge  be  denied,  the  denial  may,  in 
like  manner,  be  oral,  and  must  be  entered  upon  the 
minutes  of  the  court ;  and  the  court  must  proceed  to 
try  the  question  of  fact 

§413.  Upon  the  trial  of  the  challenge,  the  officers, 
whether  judicial  or  ministerial,  whose  irregularity  is 
cQvnplaiiu^  oC  as  weli  as  any  other  peraons,  may  Ite 

t 
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examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

^  414.  If,  either  upon  an  exception  to  the  challenge, 
or  a  denial  of  the  facts,  the  challenge  be  allowed,  the 
court  must  discharge  the  jury,  so  far  as  the  trial  of  the 
indictment  in  question  is  concerned  ;  and  no  other  jury 
for  the  trial  thereof,  can  be  summoned  for  the  same 
term.  If  it  be  disallowed,  the  court  must  direct  the 
jury  to  be  impanelled. 

§  415.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he 
intend  to  challenge  an  individual  juror,  he  must  do  so 
when  the  juror  appears,  and  before  he  is  sworn. 

§  416.  A  challenge  to  an  individual  juror,  is  either, 

1.  Peremptory,  or 

2.  For  cause. 

The  last  five  sections  are  substantially  in  accordance  with 
tbe  existing  practice. 

§  417.  It  must  be  taken  when  the  juror  appears,  and^ 
before  he  is  sworn ;  but  the  court  may,  for  good  cause, 
permit  it  to  be  taken  after  the  juror  is  sworn,  and  be- 
fwe  the  jury  is  completed. 

The  general  rule  now  is,  that  a  challenge  to  an  individual 
juror  must  be  taken  when  the  juror  appears.  It  is  pro^ 
posed  to  qualify  it,  by  giving  to  tbe  court  tbe  diacreUon 
to  allow  it  to  be  interposed  after  the  particular  juror  is 
sworn,  and   before  the  jury  is  completed.    This  is  ia 
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corclance  with  the  case  of  The  People  v  Damon^  13  Wend^ 
351,  in  which  it  was  held  that,  a  juror  who,  after  he  is 
stvom  in  chief  and  has  taken  his  seat,  is  discovered  to  be 
incompetent  to  serve,  may,  in  the  exercise  of  a  sound  dis- 
cretion, be  set]  aside  by  the  court,  ht  any  time  be/ore  m- 
dence  u  given;  and  that  this  may  be  done  even  in  a  capital 
casCy  and  as  well  for  cause  existing  before  as  after  the  juror 
is  sworn. 

§  418.  A  peremptory  challenge  can  be  taken  by  the 
defendant  only,  and  may  be  oral.  It  is  an  objection  to 
a  juror,  for  which  no  reason  need  be  given,  but  upon 
which  the  court  must  exclude  him. 

In  conformity  with  the  existing  practice. 

§  419.  If  the  offence  charged  be  punishable  with 
death  or  with  imprisonment  in  a  state  prison  for  life, 
the  defendant  is  entitled  to  twenty  peremptory  challen- 
ges. On  a  trial  for  any  other  offence,  he  is  entitled 
to  five  peremptory  challenges. 

Taken  from   2  R.  S.  3d.  ed.j  819,  sec.  9;  and  from  Latos 
of  1847,  p.  130,  ch.  134. 

§  420.  A  challenge  for  cause  may  be  taken  either  by 
the  people,  or  by  the  defendant. 

§  421.  It  is  an  objection  to  a  particular  juror,  and  is 
either, 

1.  General,  that  the  juror  is  disqualified  from  serving 
in  any  case ;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in 
the  case  on  trial. 
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5  422.  General  causes  of  challenge  are, 

1.  A  conviction  for  a  felony : 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
the  code  of  <;ivil  procedure,  to  render  a  person  a  compe- 
tent juror : 

3.  Unsoundness  of  mind,  or  such  defect  in  the  facul- 
ties of  the  mind  or  organs  of  the  body,  as  renders  him 
incapable  of  performing  the  duties  of  a  juror. 

§  423.  Particular  causes  -of  challenge  are  of  two 
kinds: 

1.  For  such  a  bias,  as,  wlien  the  existence  of  the 
fects  is  ascertained,  in  judgment  of  law  disqualifies 
the  juror,  and  which  is  known  in  this  code  as  implied 
ibias: 

2.  For  the  existence  ef  a  state  of  mind  on  the  part  of 
the  juror,  in  reference  to  the  case,  or  to  either  party 
which  satisfies  the  triers,  in  the  exercise  of  a  sound  dis- 
cretion, that  he  cannot  try  the  issue  impartially  and 
without  prejudice  to  the  substantial  rights  of  the  party 
challenging,  and  which  is  known  in  this  code  as  actual 
bias. 

§  424.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree^ 
to  the  person  alleged  to   t|e  injured    by  the  ofience 
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charged,  or  on  whose  complaint  the  prosecution  was- 
instituted,  or  to  the  defendant : 

3  Bl.  Com.  363. 

2^.  Standing  in  the  relation  of  guardian  and  ward,  at-^ 
tomey  and  client,  master  and  servant,  or  landlord  and 
tenant,  or  being  a  member  of  the  family  of  the  defend- 
ant, or  of  the  person  alleged  to  be  injured  by  the  of- 
fence charged,  or  oo  whose  compfistint  the  prosecution 
was  instituted,  or  in  his  employment  on  wages : 

Liv.  Crim.  Code,  p.  529,  ctrt.  330,  subd.  2. 

3.  Being  a  party  adverse  to  the  d^fendiant  in  a  civiE 
actibn  or  having  complained  agamst,  or  been  accused 
l^y  him  in  a  criminal  prosecution : 

4.  Having  served  on  the  grand  jury  which  found  the 
ibdictmeiit,  or  on  a  cerener^s  jury  which  inquired  into^ 

the  death  of  a  person  whose  death  is  the  subject  of  the 

indictment  i 

liie  ^tA  part  olT  this  subiKVisIbb  is  taken  from  i  K.  S.  3i 
iri.^  dl9,  ^b.  &.  That  part  wbicl  elkelifcles  a^orotx^r's  jxiror 
is  founded  on  the  same  principle. 

5.^  Having  served  on  a  trial  jury,  which  has  tried  an- 
other  person  for  the  oflence  charged  in  the  indictment :. 

tXv.  Ctm,  Ctde,  fk  029y  (trt.  380^  ffUM,  4. 

6.  Hariii^  bfeteu  otrfe  of  a  jtary  fbrm^rl^f-  si^orn  to  try 
tfie  satoe  indictment,  and  whose  verdict  was  set  asid^^ 


or  which  was  discharged  without  a  verdict,  after  the 
cause  was  submitted  to  it : 

Liv.  Crim.  CodCj  p.  529,  art.  330,  svbd.  5. 

7.  Having  served  as  a  juror,  in  a  civil  action  brought 
against  the  defendant,  for  the  act  charged  as  an  offence : 

Liv.  Crim.  CodCy  p.  629,  art.  330,  subd.  5. 

8.  If  the  oflfence  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his  finding  the  defendant  guilty:  in 
which  case  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

This  subdivision  is  somewhat  broader  in  its  terms  thao  the 
existing  statute,  but  conformable  to  the  construction  which 
has  been  given  it.  The  Revised  Statutes  provide  that  **  per- 
sons of  any  religious  denomination,  whose  opinions  are  such 
as  to  preclude  them  from  Bnding  any  defendant  guilty  of  an 
ofience  punishable  with  death,  shall  not  be  compelled  or  al- 
lowed to  serve  as  jurors  on  the  trial  of  an  indictment  for  any 
offence  punishable  with  death."  2  R.  S.  3d.  ed,  820,  seCm 
12.  In  The  People  v.  Damon,  13  Wend.  351,  it  was  held 
by  the  supreme  court  that  **  a  person  whose  opinions  are  such 
as  to  preclude  him  from  finding  a  defendant  guilty  of  an  of- 
fence punisihable  with  death,  is  an  incompetent  juror  on  the 
trial  of  an  indictment  for  an  offence  subjecting  to  that  pun- 
ishment ;  it  is  not  the  opinions  on  this  subject  of  the  rdigi'- 
<ms  denominaticn  to  which  he  belongs  which  exclude  him, 
but  his  own  opinions  ;  and  therefore,  if  he  entertains  them, 
though  he  does  not  belong  to  a  religious  denomination,  he  is 
inoompetcnt  to  serve  as  a  juror." 

§  425.  A  challenge  for  actual  bias  may  be  taken  for 
the  cause  mentioned  in  the  second  subdivision  of  sec- 
tian  4339  and  for  no  other  cause. 
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The  last  six  sections  are  iotended  to  establish  a  clear  and 
intelligible,  as  well  as  just  rule,  in  respect  to  the  grounds  of 
exclusion  of  jurors  on  challenge.  No  subject  in  the  whole 
range  of  criminal  practice,  has  been  found  more  productive  of 
delay,  or  of  embarrassment  in  the  trial  of  causes,  than  this, 
and  there  is  none  which,  in  the  present  understanding  of  the 
rules  applicable  to  it,  calls  more  loudly  for  legislative  inter- 
position. Whether  the  embarrassments  referred  to  arise  from 
the  rules  which  exist  at  the  common  law,  or  from  a  loose  or 
mistaken  application  of  them,  it  is  immaterial  to  enquire.  It 
is  enough  to  know  that  they  exist,  and  that  without  the  esta- 
blishment of  some  uniform'  standard  of  decision,  their  exis- 
tence must  inevitably  continue.  The  fundamental  principle 
on  which  the  right  of  challenge  rests,  is,  that  every  citizen, 
whether  in  a  civil  or  criminal  action,  is  entitled  to  the  deter- 
mination of  his  cause  by  a  fair  and  impartial  jury,  and  although 
in  early  times,  a  diflferent  principle  prevailed,  and  the  jury 
were  taken  from  the  neighborhood  for  the  very  reason  that 
they  were  supposed  to  know  something  of  the  controversy, 
the  wisdom  of  a  more  modern  age  has  established  as  a  test  of 
the  fitness  of  a  juror,  his  perfect  and  entire  impartiality  be- 
tween the  parties.  As  a  means  of  ascertaining  whether  this 
impartiality  exists,  the  common  law  has  established  two  forms 
of  challenge,  the  one  for  principal  causCy — the  other  Jbr 
favor.  The  difference  between  these  two  forms  of  challenge 
is  that  the  former  is  based  upon  the  allegation  of  a  fact  which 
carries  with  it  evident  marks,  either  of  malice  or  favor,  and 
is  sufficient  of  itself  to  exclude  the  juror,  without  leaving  any- 
thing to  the  discretion  of  the  triers  or  of  the  court  ;  while 
the  latter,  though  of  the  same  nature,  is  of  inferior  degree, 
and  is  to  be  resorted  to  only  where,  though  the  juror  is  not 
80  palpably  partial  as  to  give  cause  for  a  principal  challenge, 
yet  there  are  grounds  to  suspect  that  he  will  act  under  some 
undue  influence  or  bias,  in  which  case  the  triers,  in  the  exer- 
cise of  a  sound  discretion,  may  reject  him. 

Under  the  former  challenge,  the  sole  enquiry  is,  whether  the 
fact  alleged  as  the  ground  of  exclusion  exists,  or  if  it  exist, 
whether  it  be  sufficient.  With  a  single  exception,  which 
will  be  presently  alluded  to,  the  grounds  of  this  challenge  are 
clearly  defined  and  well  understood — They  embrace  the  case 
of  relationship  to  either  of  the  parties,  interest  in  the  event, 
and  such  other  facts  of  a  similar  nature,  and  which  are  enu* 
merated  ia  section  424,  as  when  once  established,  to  render  it 
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manifi^st  that  the  juror  cannot  act  impartially.  At  an  early 
day,  however,  the  courts  resolved  to  regard  the  formation  or 
expression  of  opinion  by  a  juror  as  to  the  right  of  the  case, 
as  a  ground  of  principal  challenge,  instead  of  leaving  it, 
where  it  more  properly  belonged  as  a  ground  of  challenge  for 
favor,  and  out  of  this  has  aiisen  all  the  confusion  and  embar- 
rassment of  which  so  much  complaint  is  made — The  question, 
what  degree  of  opinion  will  exclude  the  juror  on  principal 
challenge,  or  is  more  properly  referable  to  the  challenge  for 
favor,  though  much  discussed  in  the  courts  of  this  state,  has 
never  yet  been  so  far  settled  as  to  relieve  trials  of  the  delays 
and  difficulties  by  which  they  have  been  beset  in  its  applica- 
tion. The  cases  all  agree  in  the  abstract  rule  that  the  forma- 
tion or  expression  of  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant  is  a  ground  of  principal  challenge ;  or  in 
other  words,  that  when  it  is  ascertained  that  the  juror  has 
formed  or  expressed  such  an  opinion,  the  law  adjudges  and 
the  court  is  bound  to   declare  him  incompetent. 

{Exparte^  Vermilyea,  6  Co  wen,  564  ;  The  People  v.  Ver^ 
milyea,  7  Co  wen,  108  ;  The  People  v.  Mather  ^  4  Wend. 
231  ;  The  People  v.  Raihbun,  21  Wend.  542  ;  The  People 
V.  Bodine,  1  Denis,  281  ;  The  People  v.  Honeyman^  3 
Denio,  121  ;    Freeman  v.  The  People  4  Denio,  33.) 

Beyond  this,  however,  the  boundary  between  a  principal 
challenge  and  a  challenge  for  favor,  as  well  as  the  degree  of 
opinion  which  is  necessary  to  sustain  either  of  them,  has  not 
been  clearly  defined,  although  a  nearer  approach  has  been 
made  to  a  rule  on  the  subject,  than  is  to  be  found  in  the  ear- 
lier cases.  In  The  People  v.  Bodine^  1  Denio,  307,  308, 
the  supreme  court  remarked : — 

^^  A  fixed  and  absolute  opinion  may  be  necessary  to  sus- 
tain a  challenge  for  principal  cause;  but  not  so  where  the 
challenge  \s  for  favor.  In  the  first  species  of  challenge,  the 
result  is  a  conclusion  of  law^  upon  ascertained  facts;  but  in 
the  latter,  the  conclusion  is  a  matter  otfactt  to  be  found  by 
the  triers.  No  certain  rule  can  be  laid  down  for  their  guid- 
ance. They  are  sworn  to  try  whether  the  juror  challenged 
stands  indiffer^;  {Gra.  Prac,  2d.  ed.,  307;  1  Trials  per 
Paisy  205/  Anonymous y  1  Salk.  152,  p/.  1/  Bac.  Abr.  Ju" 
riesy  E.  12,  notes;)  and  this  must  be  determined  upon  their 
conscience  and  discretion,  in  view  of  the  facts  and  circum- 
stances in  evidence  before  them.  It  is  competent  to  prove 
that  the  juror  challenged  and  the  opposite  party  are  in  habita 
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of  great  Intimacy;  that  they  are  members  of  the  samesocie- 
ety,  partners  in  business,  or  the  like.  The  feelings  of  the 
juror  may  also  be  shown,  and  that  whether  they  amonnt  to 
positive  partiality  or  ill  will,  or  not;  as  his  views  and  opin- 
ions also  may  be  whether  mature,  absolute  or  hypothetical. 
Indeed,  any  and  every  fact  or  circumstance  from  which  bias, 
partiality  or  prejudice  may  justly  be  inferred,  although  very 
weak  in  degree  is  admissable  on  this  issue;  and  the  inquiry 
should  by  no  means  be  restricted  to  the  isolated  question  of 
a  fixed  and  absolute  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner."  And  in  the  more  recent  case  of  The  People  v. 
Honeymartf  3  Denio,  124,  the  court  in  referring  to  the  case 
of  The  People  v.  Bodine^  as  establishing  the  principle  that  it 
is  for  the  good  sense  of  the  triers  to  determine  how  far  the 
opinion  formed  or  expressed  by  a  juror  has  affected  his  mind 
so  as  to  render  him  competant,  remarked: — If  we  have  not 
been  sufficiently  explicit  already,  recent  events  render  it  pro- 
per to  add,  that  although  evidence  which  tends  to  show  a 
bias  on  the  mind  of  the  juror  must  be  received,  it  by  no 
means  follows  that  the  juror  should  be  set  aside  by  the  triers 
for  slight  causes.  If,  for  example,  the  juror  has  heard,  or  has 
read  in  a  newspaper,  that  the  prisoner  is  guilty  of  the  crime 
laid  to  his  charge,  and  has  given  credit  to  the  statement,  the 
evidence  of  those  facts  must  be  received;  and  the  triers  must 
not  be  instructed,  as  matter  of  law,  that  they  are  not  at  lib- 
erty to  reject  the  juror.  Still  it  would  not  be  a  wise  or  ju- 
dicious act  on  their  part  to  set  aside  the  juror,  unless  they 
found  that  he  had  such  a  settled  opinion  concerning  the  pris« 
oner's  guilt,  that  he  could  not  disregard  what  he  had  read,  or 
heard  out  of  court,  and  render  his  verdict  on  the  evidence 
alone."  And  again: — "Intelligent  and  right  minded  men, 
when  they  enter  the  jury  box,  know  how  to  lay  aside  what 
they  haye  heard  and  read  out  of  doors,  and  pronounce  their 
verdict  upon  the  evidence,  and  upon  that  alone." 

Notwithstanding  these  views,  however,  furnishing  a  guide 
to  the  discretion  of  triers  upon  a  challenge  to  the  favor,  it 
will  be  perceived  that  no  rule,  which  can  be  safely  enforced, 
has  been  established  in  respect  to  the  degree  of  opinion  nec- 
essary to  sustain  a  principal  challenge.  The  rule  remains, 
that  the  formation  or  expression  of  an  opinion  sustains  that 
challenge,  and  in  its  practical  application,  courts  have  not 
felt  themselves  safe  in  going  beyond  that  simple  inquiry.  In 
the  case  of  Mary  Bodine^  the  attempt  at  a  second  trial  in 


"New-York  failed,  though  eight  thousand  jurors  were  summoned, 
more  than  two  thousand  of  whom  were  examined  on  principal 
•challenge,  and  answered  in  the  affirmative  to  the  question, 
whether  they  had  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner.  Had  those  challenges 
been  taken  to  the  favor,  the  sensible  test  suggested  by  the 
supreme  court  in  the  cases  just  cited  i^igfat  have  been  safely 
applied,  and  the  jury  readily  forpEied,  if  |fi  the  e^rcise  of 
their  sound  discretion,  upon  sifting  the  degree  or  extent  of 
opinion,  the  triers  had  been  satisfied  that  it  was  not  such  aS 
to  endanger  the  substantial  rights  of  the  prisoner. 

Another  and  not  less  striking  inconvenience,  not  to  say, 
absurdity,  in  allowing  the  formation  or  expression  of  an 
opinion  as  a  ground  of  priQcipal  challenge,  is,  that  after  it 
has  been  overruled  by  the  court^  it  may  be  again  noade  fL 
ground  of  challenge  to  the  favor  and  re-submitted  to  triers. 
The  practical  result  is,  that  after  a  solemn  examination  of 
the  question  by  the  court  and  its  decision,  the  whole  matter  i^ 
again  gone  over,  and  triers  are  virtually  called  upon  to  over- 
rule that  decision,  and  to  exclude  a  juror  whom  the  court  has 
already  adjudged  competent. 

To  remedy  these  evils,  the  sections  under  consideration  pro- 
pose, 

1.  To  restrict  the  principal  challenge,  (or  as  it  is  termed 
in  the  Code,  a  challenge  for  implied  bi^s,)  to  the  cases  men- 
tioned in  section  424,  in  which,  when  the  fact  is  established, 
the  partiality  of  the  juror  is  manifest;  and  to  confine  within 
the  challenge  to  the  favor,  (or  as  it  is  termed,  actual  bias,) 
an  objection  to  the  iuror  proceeding  upo^  the  fbrn^ation  or 
expression  of  an  opinion,  or  any  other  ground  showing  him 
tjQ  be  not  impartial. 

2.  To  define  th^  kind  of  bias  which  will  justify  the  triers  19 
excluding  the  juror,  to  be  the  existence  of  a  state  of  mind  on 
the  piart  of  a  juror  in  reference  to  the  case  or  tp  eitlier  party, 
which  satisfies  the  triers,  in  the  exercise  of  a  sound  discretioi^. 
that  he  cannot  try  the  issue  impartially,  and  without  prejudice 
to  the  substantial  rights  cf  the  party  challenging. 

To  carry  out  these  views,  a  subsequent  section,  (sec.  435,) 
provided  that,  "pn  the  tri^il  of  a  ch^illeiiige  for  actual  l?.ias, 
when  the  evidence  is  concluded,  the  court  must  instruct  the 
triers,  that  it  is  their  duty  to  find  the  challenge  true,  if  the 
evidence  establishes  the  existence  of  a  state  of  mind  on  the 
part  of  the  juror  in  reference  to  the  case  or  to  either  party, 
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which  satisfies  them,  in  the  exercise  of  a  soinid  cTiscretioir^ 
that  he  cannot  try  the  issue  impartially  and  without  prejudice 
to  the  substantial  rights  of  the  party  challenging;  otherwise 
they  must  find  the  challenge  not  truer  The  court  can  give 
them  no  other  instruction.'' 

§  426.  An  exemptiofi  from  service  on  a  jiny  i»  not  a 
cause  of  challenge,  but  the  privilege  of  the  person  ex- 
empted. 

Declaratory  of  the  exiatmg  rule; 

§  427.  In  a  challenge  for  implied  bias,  one  or  more  of 
the  causes  stated  in  section  424  must  be  alleged.  In 
a  challenge  for  actu€i}  bios,  the  cau^se  stated  in  the 
second  subdivision  of  section  423  must  be  alleged.  In 
either  case,  the  challenge  may  be  oral,  but  must  be 
entered  upon  the  minutes  of  the  court. 

The  practice  has  been,  to  challenge  generally  Jor  princi- 
pal catise  or  for  favor..  The  supreme  court,  however,  in 
Freeman  v.  The  People,  4  Denio,  31,.  32,  held  that  the  dis- 
tinct ground  of  the  challenge  must  be  stated.  This  section  i» 
in  conformity  with  that  decision. 

§  428.  The  adverse  party  may  except  to  the  challenge^ 
in  the  same  manner  as  to  a  challenge  to  the  panel ;  and 
the  same  proceedings  must  be  had  thereon,  as  prescribed 
in  section  410,  except  that  if  the  exception  be  allowed,, 
the  juror  must  be  excluded.  The  adverse  party  may  also 
orally  deny  the  facts  alleged  as  the  ground  of  challenge. 

§  429.  If  the  facts  be  denied,  the  challenge  must  be 
tried  as  follows : 


CBIMIKAL  PROCfaJUBE.  201 

1.  If  it  be  for  implied  bias,  by  the  court: 
9.  If  it  be  for  actual  bias,  by  triers. 

The  last  two  sections  are  in  substantial  conformity  with 
the  present  practice. 

§  430.  The  triers  are  three  impartial  persons,  not  on 
the  jury  panel,  appointed  by  the  court.  All  challenges 
for  actual  bias  must  be  tried  by  the  triers  thus  appoint- 
ed, a  majority  of  whom  may  decide. 

A  challenge  of  this  kind  is  now  tried  as  follows  : — If  two  ju- 
rors have  been  already  called,  and  take  the  box  without  chal- 
lenge, it  must  be  tried  by  them;  it  not,  the  court  appoint  two  in- 
different persons  to  try  it,  and  who  are  thence  named  triers.  If 
the  triers  try  one  juror  and  he  be  found  indiffierent,  he  and  the 
two  triers  shall  try  the  next.  Co  Lit,  158.  And  when  two  ju- 
rors shall  be  sworn  upon  the  jury,  they  become  triers,  in  the  case 
of  all  subsequent  challenges,  and  supersede  the  persons  previous* 
ly  sworn  as  triers.  1  BL  Com,  363.  This  is  a  very  inconvenient 
practice,  and  one  which  for  many  reasons  should  be  simplified. 
At  one  time  you  have  two,  then  three,  then  two  triers;  and 
when  there  are  three,  questions  have  arisen  as  to  whether 
their  finding  should  be  unanimous.  This  is  put  &n  end  to  by 
the  proposed  section.  It  seems  to  be  objectionable  also, 
to  allow  the  jurors  who  are  try  the  main  issue,  to  be  em- 
barrassed by  any  collateral  questions,  and  possibly  to  be 
in  some  degree  prejudiced,  by  being  compelled  to  determine 
on  the  admission  of  their  fellow  jurors.  The  decision  of  such 
questions  is,  and  should  be,  kept  distinct  from  the  principal 
trial.  The  mode  proposed  seems  to  be  both  convenient  and 
proper. 

§431.  The  triers  must  be  sworn,  generally,  to  inquire 
whether  or  not  the  several  persons  who  may  be  chal- 
lenged, and  in  respect  to  whom  the  challenges  shall  be 
given  to  them  in  charge,  are  true,  and  to  decide  the 
same  according  to  the  evidence. 
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§  432.  Upon  the  trial  of  a  challenge  to  an  individual 

juror,  the  juror  challenged  may  he  examined  as  a  wit- 
ness, to  prove  or  disprove  the  challenge  ;  and  is  bound 
to  answer  every  question  pertinent  to  the  inquiry  there- 
in. 

§433.  Other  witnesses  may  also  be  examined  on 
either  side ;  aud  the  rules  of  evidence  applicable  tQ  the 

trial  of  other  issues,  govern  the  admission  pr  exclusion 
of  testimony,  on  the  trial  of  the  challenge. 

§  434.  On  the  trial  of  a  challenge  for  implied  bias, 
the  court  must  determine  the  law  and  the  fact,  and  must 
either  allow  or  disallow  the  challenge,  and  direct  an 
entry  accordingly  upon  the  minutes. 

The  last  four  suctions  are  declaratory  of  the  existing  rules. 

§  435.  On  the  trial  of  a  challenge  for  actual  bias,  when 
the  evidence  is  concluded,  the  court  must  instruct  the 
triers,  that  it  is  their  duty  to  find  the  challenge  true,  if 
the  evidence  establishes  the  existence  of  a  state  of  mind 
on  the  part  of  the  juror,  in  reference  to  the  case  or  to 
either  party,  which  satisfies  them,  in  the  exercise  of  a 
sound  discretion,  that  he  cannot  try  the  issue  impartially 
and  without  prejudice  to  the  substantial  rights  of  the 
party  challenging ;  and  that  if  otherwise,  they  must  find 

the  challenge  not  true.  The  court  can  give  them  no 
other  instmction. 

Declaratory  of  the  rule  as  laid  down  in  The  People  v,  Bq- 
diney  1  Denio,  307,  308.  See  an  extract  from  the  opinion 
of  the  court  in  that  case,  in  note  to  sec.  420  -  425,  p.  197, 1SI8. 
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§  436.  The  triers  must  thereupon  find  the  challenge 
either  true  or  not  true ;  and  their  decision  is  final.     If 

they  find  it  true,  the  juror  must  be  excluded. 

§  437.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people :  and  each  party  must  exhaust  all 
his  challenges,  before  the  other  begins. 

§  438.  The  challenges  of  either  party  need  not  all  be 
taken  at  once ;  but  they  must  be  taken  separately,  in 
the  following  order,  including  in  each  challenge,  all  the 
causes  of  challenge  belonging  to  the  same  class : 

1.  To  the  panel : 

2.  To  an  individual  juror,  for  a  general  disqualifica- 
tion : 

3.  To  an  individual  juror,  for  implied  bias : 

4.  To  an  individual  juror,  for  actual  bias. 

4  439.  If  all  the  challenges  on  both  sides  be  disallow- 
ed, the  defendant  may  still  take  a  peremptory  challenge, 
unless  the  peremptory  challenges  be  exhausted. 

The  last  four  sections  are  the  same  as  the  existing  prac- 
tice. 
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TITLE  Vll. 


OF   THE   TRIAL. 

Chafteb  I.    The  trial. 

II.    Conduct  of  the  jury,  after  the  cause  if  fuhmitted  to  them. 
III.    The  yerdict. 

CHAPTER.  I. 

THE  TRIAL. 

BxcTiON  440,  441.    In  what  order,  trial  to  proceed. 

442.  Number  of  counsel  who  may  argue  the  cause  to  the  jury. 

443.  Defendant  presumed  innocent,  until  contrary  proved.    In  cast 

of  reasonable  doubt,  entitled  to  acquittal. 

444.  When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must 

be  convicted  of  the  lowest. 

445.  Separate  trial  of  defendants  jointly  indicted. 

446,  447.Discharging  one  of.8everal  defendants,  before  verdict,  that  he 
may  be  a  witness.    Effect  of  the  discharge. 

448.  Rules  of  evidence  in  civil  cases  applicable  in  criminal  cases,  ex- 

cept where  otherwise  provided  in  this  code. 

449.  Confession  of  defendant,  when  evidence,  and  its  effect. 
450, 451.    Evidence  on  trial  for  treason. 

452.  Evidence  on  trial  for  conspiracy. 

453.  Evidence  on  trial  for  rape,  or  the  crime  against  nature. 

454.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unless 

corroborated. 

455.  On  trial  for  false  pretences,  no  evidence  of  pretences  admissi- 

ble, unless  in  writing.  But  this  section  not  applicable  to 
prosecution  for  falsely  representing  or  personating  another, 
and  in  such  character,  receiving  money  or  property. 

456.  Conviction  cannot  be  had  for  abduction   or  seduction  unlets 

testimony  of  person  injured  be  corroborated. 

457.  If  testimony  show  higher  offence  than  that  charged,  court  may 

discharge  jury,  and  hold  defendant  to  answer  a  new  indict- 
ment. 

458.  If  new  ^indictment  not  found,  defendant  to  be  re-tried  on  the 

original  indictment. 

459.  Court  may  discharge  jury,  where  it  has  not  jurisdiction  of  the 

offence,  or  the  facts  do  not  constitute  an  offence. 

460.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  the 

offence,  when  committed  out  of  the  state. 
461-464.  Proceedings  in  such  case,  when  offence  committed  in  the  state. 
465,  466.  Proceedings,  if  jury  discharged  because  the  facts  do  not  con- 
stitute an  offence. 
467.    When  evidence  on  either  side   is  closed,  court  may  advise  ac- 
quittal.   Effect  of  the  advice. 
468^  469.    View  of  premises,  when  ordered,  and  how  conducted* 
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470.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  b# 

sworn  ai  witneas. 

471.  Jurors  may  be  permitted  to  separate  during  the  trial.    If  kept 

together,  oath  of  the  officers. 

472.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor 

form  an  opinion  until  the  cause  is  submitted. 

473.  Proceedings,  where  juror  becomes  unable  to  perform  his  dutj 

before  conclusion  of  trial. 

474.  Court  to  decide  questions  of  law  arising  during  trial. 
476.    On  indictment  for  libel,  jury  to  determine  law  and  fact. 

476.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to 

right  of  defendant  to  except. 

477.  In  charging  jury,  court  to  state  all  necessary  matters  of  law, 

and  to  inform  them  that  they  are  the  exclusiye  judges  of  all 
questions  of  fact. 

478.  Jury  may  decide  In  court,  or  retire  in  the  custody  of  officers. 

Oath  of  the  officers. 

479.  When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

§  440.  The  jury  having  been  impanelled  and  sworn, 
the  trial  must  proceed  in  the  following  order : 

1.  If  the  indictment  be  for  a  felony,  the  clerk  or  dis- 
trict attorney  must  read  it,  and  state  the  plea  of  the 
defendant  to  the  jury.  In  all  other  cases,  this  formali- 
ty  may  be  dispensed  with: 

2.  The  district  attcJhiey,  or  other  counsel  for  the  peo- 
ple, must  open  the  case,  and  offer  the  evidence  in  sup- 
port of  the  indictment : 

3.  The  defendant  or  his  counsel  may  then  open  his 
defence,  and  offer  his  evidence  in  support  thereof: 

4.  The  parties  may  then,  respectively,  offer  rebuttmg 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case : 

5.  When  the  evidence  is  concluded,  imless  the  case 
is  submitted  to  the  jury  on  either  side,  or  on  both  sides, 
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without  argument,  the  counsel  for  the  people  must 
commence,  and  the  defendant,  or  his  counsel,  may  con- 
clude the  argument  to  the  jury. 

6.  The  court  must  then  charge  the  jury: 

This  section  is  in  confonttity  with  the  existing  practice, 
except  the  5th  sub-division,  which  gives  to  the  defendant  or 
his  counsel  the  right  to  conclude  the  argument  to  the  jury. 
This  provision,  imiependently  of  tbe  high  authority  of  Mr. 
Lit ingvton,  seems  to  the  Commissioners  to  be  well  sustained, 
not  merely  by  every  consideration  of  humanity,  but  by  every 
principle  of  justice.  In  defending  its  introduction,  that 
learned  jurist  observes— '^  The  order  in  which  the  case  is  open- 
ed to  the  jury,  and  the  proof  introduced,  is  the  same 
as  that  now  in  use  ;  but  a  material  change  is  made,  by  giving 
the  closing  argument  to  the  defendant.  It  was  thought  that  this 
was  pfopirtT  and  just,  beeaose  it  is  sod  aivtadage^  thut  is  to  sny, 
a  benefit  to  one  party,  that  the  other  does  not  and  cannot,  from 
th~6  nature  of  things,  ^njoy.  Td  whoita  shall  this  be  given, — 
to  the  accoiKr  or  the  accused^ — ^to  bim  who  asserts  or  liim  who 
denies  ?  Humanity  and  justice  seem  to  dictate  the  answer. 
£vefy  address  to  a  judge  must  be  supposed  to  Contain  a  nev^ 
allegation  of  fact,  a  new  argument,  or  a  new  answer  te< rebut 
those  which  have  been  oflered  on  the  other  side.  To  clbse 
tbe  debate^  therefore^  without  fuffeXng  thpe  accvned  to  I'eply  tp 
such  allegation  or  argument,  would  be,  in  so  much  as  re-^ 
gards  it,  to  decide  on  hid  Case  without  hearing  him.  The 
same  thing  may  be  said  of  the  proaeentionv  The  remedy 
would  be,  to  suffer  the  argument  to  go  on,  until  both  parties 
^Ured  they  had  nothing  farther  to  say;  b«t  this  would 
rarely  happen,  and  never  until  the  discussion  had  been  pro«> 
tracted  to  a  length  so  highly  inconvenient  as  not  to  be  per- 
fllitted.  It  septus,  then,  as  has  been  said,  that  the  nature  of  the 
case  imposes  the  necessity  of  giving  this  advantage  to  the 
dtre  party  tor  the  other.  To  give  it  to  the  prosecutimi,  some- 
times defeats  the  ends  of  justice,  by  enlisting  tbe  feelings  of 
humanity  on  the  side  of  the  accused.  There  is  in  human  na- 
ture, when  not  perverted,  a  feeling  repugnant  to  oppressioit, 
which  generally  supposes  power  to  be  wrong,  and  ascribes 
innocence  to  weakness,  whenever  they  come  in  competition 


CRIMINAL   FRO(»DURS.  20T 

"With  each  other;  and  few  cases  give  such  scope  to  the  ima- 
gination to  exert  itself  in  this  way,  as  that  of  a  criminal  on 
his  trial.  Squalid  in  his  appearance,  his  body  debilitated  by 
confinement,  his  mind  weakened  by  misery  or  conscious  guilt, 
abandoned  by  all  the  world,  he  stands  alone,  to  contend  with 
the  fbarful  odds  that  are  arrayed  against  him.  It  is  true,  he 
has  counsel  assigned  him;  but  here  again  the  same  feelings 
operate,  to  lead  the  judgment  astray.  This  counsel  is  gene- 
rally the  youngest  counsellor  at  the  bar,  who  is  thus  made  to 
enter  the  lists  with  one  of  the  highest  abilities  and  standing; 
— with  a  reputation  so  well  established  as  to  have  made  him 
the  choice  of  government,  as  the  depository  of  its  interests. 
If  you  add  to  all  this,  the  decided  advantage  of  the  closing 
argument,  given  to  a  practised  advocate,  whom  long  habit 
has  taught  to  avail  himself  of  every  weak  argument  or  sus- 
picious fbct,  and  a  zeal  in  the  performance  of  his  duty  has 
taught  to  believe  it  proper  to  do  86 : — do  this%  atfd  of  two 
opposite  eflkcts,  one  must  be  produced,  both  injurious  to  the 
fcir  administratioB  6f  justice:  ^ithfer  the  jury  tfiH  be  swayed 
by  the  sentiment  I  have  endeavored  to  describe,  and  feel  an 
undu^  bias  in  favor  of  the  prisoner  :  or  if  this  fails  to  act,  the 
last  inexpression  given  with  the  force  of  eloquence  and  profes- 
sional skill,  may,  in  doubtful  cases,  have  injurious  consequen- 
ces to  the  innocent.  But  give  the  last  word  to  th^  accused, 
and  you  will  do  little  more  than  counterbalance  the  disad- 
vantages inseparable  from  his  situation  ;  while^  by  this  show 
of  humanity  and  disdain  of  using  the  power  in  your  hands, 
you  neutralize  th6  sentitiaent  that  would  otherwise  be  felt  in 
his  favor.  The  provision  here  recommended  makes  part  of 
the  French  code  of  criminal  procedure,  and  it  is  said  to  have, 
in  practice^  the  roost  beneficial  effects."  Uv.  Crim.  Code^ 
232,  233. 

In  addition  to  the  high  authority  of  Mr.  Livingston  in 
its  support,  the  Commissioners  have  been  informed  that  peti- 
tions, very  numerously  signed,  from  the  county  of  Chenango, 
and  other  counties,  were  presented  at  a  recent  session  of  the 
kgislature. 

The  petitioners  among  other  things,  well  SBf.  *^  Your  pe- 
titioners deem  it  a  matter  of  right  to  every  person  accused, 
to  be  allowed  to  answer  the  arguments  urged,  as  well  as  the 
froofs  given  against  him,  which  often,  (and  especially  in 
eases  of  innocence,)  affect  him  more  ii\jurioiisly  than  the 
evidence  itself.    Upon  a  trial  lasting  several  di]r9>  or  it  may 
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be  weeks,  where  a  ma«s  of  evidence  is  given,  what  man  can 
anticipate  and  answer  before  band,  every  mode  of  reasoning 
and  all  the  arguments  bj  which  the  guilt  of  the  accused  may 
be  attempted  to  be  proved  and  established?  Or,  all  improper 
inferences  which  may  be  ably  drawn  from  each  portion  of 
the  evidence?  Yet,  the  present  law  requires  this  impossi-- 
biliiyy  of  one  on  trial  upon  a  charge  involving  his  liberty  or 
life!  Clearl)  he  should  have  a  full  opportunity  to  answer 
every  inference  and  argument,  relied  upon  to  prove  his  guilt. 
But  the  law  closes  his  mouth,  before  these  arguments  are 
made  or  heard;  and  requires  the  jury  to  form  no  opinion  un- 
til after  the  trial  closes ;  the  last  thing  before  which,  is,  that 
one,  two  or  more  counsel  are  to  reason  the  jury  into  a  con- 
viction of  guilt,  and  to  all  that  may  be  thus  urged,  to  this  most 
important,  and  often  decisive  part  of  the  trial,  no  word  of 
answer,  of  explanation  or  reply  is  permitted!  A  change  in 
this  respect  would  never  prevent  the  conviction  of  the  guilty, 
against  whom  sufficient  evidence  was  produced  to  warrant  a 
conviction,  but  would,  in  a  great  degree,  protect  the  innocent 
from  becoming  the  victims  of  the  injustice  and  cruelty  of 
the  law,  or  of  the  prejudices  or  mistakes  ot  the  jury,  a  result 
to  which  this  mode  of  conducting  a  trial  has  sooflen  led." 

The  circumstances  which,  in  all  probability,  gave  rise  to 
this  petition  from  a  large  body  of  farmers  and  others  in  the 
counties  above  referred  to,  are  within  the  knowledge  of  the 
Commissioners.  A  reputable  citizen  of  Chenango  county,  was 
indicted  in  the  city  of  New  York,  for  the  forgery  of  a  draft 
for  30,000  dollars,  which  in  a  civil  action  tried  in  Otsego  county, 
had  been  recovered  upon  by  him,  by  the  verdict  of  a  jury 
affirming  its  genuineness.  He  was,  notwithstanding,  brought 
to  trial  in  New- York  for  the  forgery.  The  trial  lasted  three 
weeks.  On  the  closing  of  the  evidence,  the  presiding  judge, 
{Edmonds^)  declared  himself  convinced  of  the  genuinenev 
of  the  draft,  and  advised  that  the  prosecution  be  abandoned. 
The  counsel  for  the  people,  (one  of  whom  was  an  eminent 
lawyer,  retained  by  the  private  prosecutors,)  refused  to  defer 
to  the  opinion  of  the  court,  and  insisted  on  going  to  the 
jury.  The  cause  was  summed  up  at  great  length,  the  private 
counsel  referred  to  closing  the  argument,  and  occupying  a 
day  and  a  half.  The  cause  was  submitted  to  the  jury,  with 
a  renewed  expression  of  the  judge's  opinion,  and  the  result 
was,  that  after  being  out  all  night,  the  jury  disagreed  and 
were  discharged. 
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Nor  is  this  feature  of  private  counsel  closing  the  argu- 
vneiA  in  pubUc  prosecutions,  of  unfrequcnt  occurrence.  In 
•cases  of  great  importance,  it  happens  e\ery  day.  The  ar'- 
gument,  therefore,  that  the  representative  of  the  public  should 
have  this  privilege,  in  practice  often  fails.  It  frequently  falls 
into  the  hands  of  distinguished  lawyers,  representing  the  feel- 
ings of  private  parties,  \i^o,  though  nomiaally  disinterested, 
are  impelled  by  the  strongest  feelings  of  revenge  to  obtain  a 
conviction.  While  the  practice  continues,  of  permitting  pri- 
vate counsel  in  criminal  prosecutions,  >(a  ri^t  which  was  se- 
riously questioned  in  the  Commonwealth  v.  Knapp,  9  Pick. 
496,)  it  can  hardly  be  contended  that  the  fate  of  a  person, 
whose  life  may  perhaps  be  involved  in  the  controversy,  should 
be  exposed  to  the  danger  of  the  closing  remarks  of  able  and 
eloquent  counsel. 

§  441.  When  tlie  state  of  the  pleadings  requires  it,  or 
in  any  other  ease,  for  good  reasons  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from.  Bat  in  every  case,  the 
defendant  has  the  right  to  close  the  argument  to  the 

Designed  to  apply  to  cases  where  the  affirmative  is  with 
the  defendant,  as  where  he  pleads  a  former  conviction  or  ac- 
<|ulttaL  la  other  respects,  the  same  in  principle  as  the  last 
section. 

§  442.  If  the  indictment  be  ibr  an  offence  punishaUe 
with  death,  two  counsel  on  each  side  may  argue  the 
^use  to  the  jury ;  in  which  case,  they  must  do  so  alter- 
nately. If  it  be  for  any  other  offence,  the  court  may^ 
in  its  discretion,  restrict  the  argument  to  one  counsel 
on  each  side. 

Conformable  with  the  existing  practice. 
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§  443.  A  defendant  in  a  criminal  action  is  presumed 
to  be  innocent,  until  the  contrary  be  proved ;  and  in  case 
of  a  reasonable  doubt  whether  his  guilt  is  satisfacto- 
rily shown,  he  is  entitled  to  be  acquitted. 

§  444.  When  it  appears  that  a  defendant  has  com- 
mitted a  public  offence,  and  there  is  reasonable  ground 
of  doubt,  in  which  of  two  or  more  degrees  he  is  guilty, 
he  can  be  convicted  of  the  lowest  of  those  degrees 
only. 

Declaratory  of  existing  rules;  and  taken  substantially  from 
the  Report  of  tbe  Massachusetts  ComniissioDers,  cb.  2,  sec. 
7,8. 

§  445.  When  two  or  more  defendants  are  jointly  in- 
dicted for  a  felony,  any  defendant  requiring  it,  must  be 
tried  separately.     In  other  cases,  defendants,  jointly 

indicted,  may  be  tried  separately  or  jointly,  in  the  dis- 
cretion of  the  court. 

Same  as  2  R.  S.,  3d  ed  820,  sec.  20. 

§  446.  When  two  or  more  persons  are  included  in 
the  same  indictment,  the  court  may,  at  any  time  be* 
fore  the  defendant  has  gone  into  his  defence,  on  the 
application  of  the  district  attorney,  direct  any  defend- 
ant to  be  discharged  from  the  indictment,  that  he  may 
be  a  witness  for  the  people. 

§  447.  When  two  or  more  persons  are  included  in 
the  same  indictment,  and  the  court  is  of  opinion,  that 
in  regard  to  a  particular  defendant,  there  is  not  suffi- 
cient evidence  to  put  him  on  his  defence,  it  must  order 
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liim  to  be  discharged  from  the  indictment,  before  the 
evidence  is  closed,  that  he  may  be  a  witness  for  his 
co-defendant.  The  order  is  an  acquittal  of  the  defend- 
ant discharged,  and  a  bar  to  another  prosecution  for  th* 
Bame  offence. 

The  last  section  is  taken  from  2  R.  S.^  3d  ed,  820,  sec,  19, 
The  preceding  section  is  intehtfed  to  carfy  out  the  s^tne  prftN 
ciple  for  the  benefit    f  the  people. 

The  effect  of  the  discharge  would  be  nothing,  unless  it 
amounted  to  an  acquittal. 

§  448.  The  rules  of  evidence  in  t^ivil  caBts  aare  lap- 
plicable  also  to  criminal  cases,  except  as  otherwise  pft>*- 
nded  in  ^lis  code« 

§  449,  A  confession  of  a  defendant,  whether  in  the 
course  of  judicial  proceedings  or  to  a  private  person, 
cannot  be  given  in  evidence  against  him,  when  made 
under  the  influence  of  fear  produced  by  threatift ;  not  k 
it  sufficient  to  warrant  his  convictionj  witht^ut  addi* 
tional  proof  that  the  oflence  charged  has  been  com* 
mitted. 

There  is  perhaps  no  rule  of  evidence  in  criminal  csises, 
Trbich  has  given  rise  to  more  discussion  in  the  cDUtts,  thUfi 
that  which  relates  to  confessions  in  criminal  cases  It  is  pro- 
posed by  this  section  to  declare  the  rule,  so  that  there  may 
be  no  doubt  hereafter,  and  at  the  same  time  to  open  the 
door  to  confessions  in  teatiy  cases  where  they  are  now  ex- 
cluded. The  law  has  been  too  tender  in  this  respects  It 
should  be  its  policy,  as  the  Commissioners  conceive,  to  let  in 
all  the  light  possible,  tiusting  to  the  discretion  of  jiiriM  td 
distinguish  between  the  false  and  the  true.  Confessions,  not 
excluded  by  this  rule,  may  be  given  in  evidence,  with  all  the 
circumstances  attending  them;  and  the  jury  will  give  such 
credence  to  it,  as  its  own  character  and  those  circumstances 
ittay  justify. 


212  THE  CODE  OF 

§  450.  Upon  a  trial  for  treason  the  defendant  cannot 

be  convicted,  unless  upon  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  of  one  witness  to  one 
overt  act,  and  another  witness  to  a  different  overt  act 
of  the  same  treason.  But  if  two  or  more  distinct  trea- 
sons, of  different  kinds,  be  alleged  in  the  indictment, 
two  witnesses  to  prove  different  treasons,  are  not  suffi- 
cient to  warrant  a  conviction. 

Taken  from  2  R.  S.  3d  ed.,  820,  sec.  16. 

§  45 1 .  Upon  a  trial  for  treason,  evidence  cannot  be 
admitted,  of  an  overt  act  not  expressly  charged  in  the 
indictment ;  nor  can  the  defendant  be  convicted,  unless 
one  or  more  overt  acts  be  expressly  alleged  therein.  J 

Taken  from  2  A.  S.,  3d  ed,y  820,  sec.  J  6. 

§  452.  Upon  a  trial  for  a  conspiracy,  in  a  case  where 
an  overt  act  is  necessary  to  constitute  the  offence,  the 
defendant  cannot  be  convicted,  unless  one  or  more 
overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved ;  but 
any  other  overt  act,  not  alleged  in  the  indictment,  may 
be  given  in  evidence. 

Taken  from  2  R.  5.,  3d  ed.  820,  sec  17. 

§  453.  Proof  of  actual  penetration  into  the  body,  is 
sufficient  to  sustain  an  indictment  for  rape,  or  for  the 
crime  against  nature. 

The  Commissioners  have  learned,  with  some  surprise,  that 
objections  have  been  taken  to  this  section,  as  presented  in 
their  fourth  report,  sec,  472  :  1.  That  it  is  an  innovation 
upon  the  existing  rules  of  evidence  ;  2.  That  it  is  too  ragut 
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and  indefinite  in  its  terms  ;  and,  3.  That  it  is  out  of  place  in 
a  code  of  procedure. 

But  for  the  fact  that  their  attention  has  been  specially 
called  to  these  objections,  and  that  some  very  learned  law- 
yers have  regarded  this  provision  with  marked  ridicule,  the 
Commissioners  would  have  contented  themselves,  with  a  very 
brief  note  of  the  provision  of  the  revised  statutes  from  which 
it  has  been  copied.  The  criticisms  which  have  been  made 
upon  it,  however,  lead  them,  as  an  act  of  justice  to  themselves, 
to  dwell  for  a  few  moments  upon  the  objections  above  refer- 
red to. 

First y  then,  it  is  said  that  this  section  is  an  innovation 
upon  the  rules  of  evidence.  The  following  is  the  provision 
4)f  the  revised  statutes,  from  which  this  section  has  been 
copied: — *' Proof  of  actual  penetration  into  the  body,  shall 
be  sufficient  to  sustain  an  indictment  for  rape,  or  for  the 
crime  against  nature."  2  it.  5 ,  3d.  ed ,  820,  sec.  18.  The 
only  difference  between  the  section  as  proposed  in  the  code, 
and  that  contained  in  the  revised  statutes,  it  will  be  perceived, 
is  the  substitution  in  the  code,  of  the  present,  for  the  future 
tense.  This  has  been  done  in  accordance  with  the  custom,  in 
acts  declaratory  of  existing  rules,  and  not  prescribing  new 
ones,  to  adopt  that  form  of  expression.  In  regard  to  the 
wisdom  of  the  rule,  as  thus  prescribed,  the  Commissioners  need 
only  to  refer  to  the  notes  of  the  revisers  of  the  statutes.  3 
A.  5.,  2d.  eef.,  848,  note  to  sec.  17.  From  these  it  appears, 
that  thes  ection  as  reported  by  the  revisers,  contained  the  fol- 
lowing addition : — "without  evidence  of  the  circumstancei 
which  usually  terminates  a  sexual  connexion."  This  addition, 
however,  was  stricken  out  by  the  legislature,  and  the  section 
passed  as  above  quoted.  The  reasons  for  its  introduction  are 
thus  stated  by  the  revisers,  in  the  note  above  referred  to.  "  By 
the  common  law,  a  most  indelicate  circumstance  was  required 
to  consummate  either  of  the  offences  specified ;  cases  have 
occurred  in  this  state,  where  such  proof  has  been  dispensed 
with  ;  but  in  others,  it  has  been  required.  By  one  of  the 
late  acts  of  the  British  parliament,  the  same  provision  with 
that  above  proposed,  is  adopted."  The  British  act  referred 
to  by  the  revisers,  9  G.  /F.,  c.  31,  sec.  18.,  provides  as  fol- 
lows: **  Whereas,  upon  the  trials  for  the  crimes  of  buggery 
and  of  rape,  and  of  carnally  abusing  girls  under  the  respec- 
tive ages  hereinbefore  mentioned,  offenders  frequently  escape 
by  reason  of  the  difficulty  of  the  proof  which  has  been  requir* 
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ed,  of  the  completion  of  those  several  crimes  ;  for  reraeJy 
thereof,  be  it  enacted,  that  it  shall  not  be  necessary,  in  any 
of  those  cases,  to  prove  the  actual  emission  of  seed  in  order 
to  constitute  a  carnal  knowledge,  but  that  the  carnal  know- 
ledge shall  be  deemed  complete  upon  proof  of  penetration 
only."  The  old  rule  on  the  subject,  which  is  abrogated  by 
the  British  act,  as  well  as  by  the  revised  statutes,  will  be  found 
in  Rex  v.  Harmwood^  1  East,  P.  C,  440  ;  Rex  v.  Sheridan^ 
1  East,  P.  C,  438  ;  Rex  v.  Burrows,  R.  &  R.,  519. 

The  second  objection, — that  the  proposed  section  is  vague 
and  indefinite,  seems,  after  what  has  I  een  stated,  hardly  to 
deserve  a  serious  answer.  This  precise  provision  has  been 
practised  upon  in  this  state  for  nearly  twenty  years;  and  neither 
the  ingenuity  of  the  bar  nor  the  astuteness  of  the  bench,  has 
as  yet  discovered  that  it  is  either  vague  or  obscure;  and  in  pre- 
senting it  for  re-enactment  in  the  same  form,  the  Commis- 
sioners will  allow  themselves  to  hope  that  it  will  be  found  no 
less  intelligible  than  before. 

But  third, — it  is  said  that  this  section  is  not  appropriate  in 
a  code  of  procedure  merely.  Here  again,  they  will  refer  to 
the  Revised  Statutes  as  a  safe  precedent.  This  section,  as 
well  as  the  three  which  precede  it,  forms  a  portion  of  the 
chapter,  entitled  "  0/ proceedings  in  criminal  cases.^^  See  2  R. 
S  3d  ed.,  790.  By  a  reference  to  other  provisions  of  the  code, 
it  will  be  seen  that  it  is  proposed  to  repeal  the  whole  of  this 
chapter.  If,  therefore,  the  Commissioners  had  omitted  this 
and  similar  sections,  they  would  have  receded  from  the  set* 
tied  policy  of  the  legislation  of  this  state  for  the  last  twenty 
years,  and  in  abolishing  rules  well  established  and  founded  in 
perfect  justice,  would  have  returned  to  the  absurd  and  ex- 
ploded rules  of  the  common  law. 

§  454.  A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corroborated  by- 
such  other  evidence  as  tends  to  connect  the  defendant 
witb  the  commission  of  the  offence ;  and  the  corrobo- 
ration is  not  sufficient,  if  it  merely  show  the. commis- 
sion of  the  offence,  or  the  circumstances  thereof. 

This  section  is  declaratory  of  what  juries  are  now  invari- 
ably advised  by  the  courts,  both  in  England  and  in  this  state, 
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"to  require,   in   order  to  warrant  a  conviction  upon  the  testi- 
mony of  an  accomplice.      It    is  true,  that  the  jury  may  con- 
vict upon  the  testimony  of  an  accomplice   alone.     But  it  is, 
nevertheless,  always  considered   necessary,  in  order  to  induce 
the  jury  to  credit   his  testimony,  to  give  other  evidence  con- 
firmatory of  at  least  some  of  the  leading  circumstances  of 
his  story,  from  which  the  jury  may  be  able  to  presume  that 
lie  has  told  the  truth  as  to  the  rest.     Arch.  Cr.  PL   9th*ed.j 
148.  As  to  the  character  of  this  confirmation,  it  was  at  one  tinle 
said,  that  if  an  accomplice  were  confirmed  as  to  the  particu- 
lars of  the  story,  he  need  not  receive  confirmation  as  to  the  per- 
son charged.     Rex  v.  Birketty  Ruis,  ^  J?y.,  252.     But  this 
doctrine  has  been  rejected  in  later  cases;  inasmuch  as  the  con- 
firmation as  to  the  circumstances,  proves  only  that  the  accom- 
plice was   participant   in  the  felony,  not  that  the  particulai^ 
party   charged   was   his  confederate.     Rex  v,  Webb.  6  C^  Sf 
P.,  595;  Rex  v.  Wilkes,  1  C.  fy  P  ,\12;  Rex  v.  Farler  ; 
8  C.  4-  P.,  107  ;  Regina  v.  Dyke,  8  C.  ^  P.,  261;  Regind 
V.  Birkeit,  8  C.  S"  P.,  732. 

In  one  of  the  cases  just  cited.  Rex  v.  Wehh,  6  C.if  P.,  595, 
Williams,  J.,  said, — that  the  prosecution  **must  show  something 
that  goes  to  bring  the  matter  home  to  the  prisoner.  Proving  by 
other  witnesses,  that  the  robbery  was  committed  in  the  way  de- 
scribed by  the  accomplice,  is  not  such  confirmation  of  him,  as 
will  entitle  his  evidence  to  credit  so  as  to  affect  other  persons. 
Indeed,  I  think  it  is  really  no  confirmation  of  him  at  all;  as 
every  one  will  give  give  credit  to  a  mao  who  avows  himself 
a  principal  felon,  for  at  least  knowing  how  the  felony  was 
crmmitted.  It  has  been  always  my  opinion,  that  confirmation 
of  this  kind  is  of  no  use  whatsoever^"  And  in  one  of  the 
cases  above  cited,  Rex  v.  Wilkes,  7  C.  4"  P.,  272,  Alder* 
s(m,  B  ,  said — '^  The  confirmation  of  the  accomplice  as  to  the 
commission  of  the  felony,  is  really  no  confirmation  at  all;  be- 
cause it  would  be  a  confirmation  as  much  if  the  accusation  were 
against  you  ami  me,  as  it  would  be  as  to  those  prisoners  who 
are  now  upon  their  trial.  The  confirmation  which  I  always 
advise  juries  to  require,  is  a  confirmation  of  the  accomplice 
in  soipe  fact  which  goes  to  fi^x  the  guilt  on  the  particular 
person  charged.  You  may  legally  convict  on  the  evidence 
of  an  accomplice  only,  if  you  can  safely  rely  on  his  testimo- 
DjT;  but  I  advise  juries  never  to  act  on  the  evidence  of  an  ac- 
complice, unless  he  is  confirmed  as  to  the  particular  person 
who  is  charged  with  the  offence.'' 
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This  practice  has  been  lecognized  in  this  state,  in  The  Peo^ 
fie  V,  Davis,  21  Wend.  313,  314,  and  in  The  People  v.  Cos^ 
ttllo,  1  Denio,  87,  88, 

The  Commissioners  see  no  reason  why  the  practice,  thus- 
sanctioneil,  should  not  have  the  force  of  a  rule,  and  they  h«  ve 
therefore  proposed  it  in  the  terms  expressed  in  this  section. 

§  455.  Upon  a  trial  for  having,  with  intent  to  cheat 
or  defraud  another,  designedly,  by  any  false  pretence, 
obtained  the  signature  of  any  person  to  a  written  in- 
strument, or  haying  obtained  from  any  person   any 

money,  personal  property  or  valuable  thing,  no  evidence 
can  be  admitted  of  a  false  pretence  expressed  orally, 
and  unaccompanied  by  a  false  token  or  writing,  unless 
the  pretence,  or  some  note  or  memorandum  thereof,  be 
in  writing,  either  subscribed  by,  or  in  the  handwriting 
of  the  defendant.  But  this  section  docs  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  an- 
other,  and  in  such  assumed  character  receiving  money 
or  property. 

Allusion  has  already  been  made, p.  117,  to  the  frequency  of  thiy 
classof  prosecutions,  and  to  the  danger  of  extending  facilities  for 
the  use  of  it,  (as  there  is  much  reason  to  belieTc  it  is  too  oftef» 
used,)  as  a  means  of  collecting  or  coercing  the  payment  of 
a  debt.  As  the  law  now  stands,  any  oral  false  pretence, 
by  which  the  property  of  the  prosecutor  is  obtained,  may  be 
made  the  subject  of  an  indictn>ent;  and  a  party,  who  would 
fail  in  a  civil  suit  in  recorering  the  value  of  the  property  sold, 
because  the  sale  was  not  evidenced  by  a  writing,  may  by  thb 
form  of  proceeding,  prosecute  his  debtor  for  a  crime  and 
cause  him  to  be  imprisoned  in  the  state  prison.  The  princi^ 
pie  embodied  in  this  section  is  intended  to  obviate  this  injus- 
tice, by  applying  to  mere  verbal  representations  the  rule,  long 
since  adopted  by  the  legislature  and  sanctioned  by  public 
policy,  in  respect  to  civil  contracts  ;  a  rule  whicff  has  been 
recently  extended  to  promises,  given  in  evidence  to  revive  a 
debt  barred  by  the  statute  of  limitations.  Amended  Code, 
nc.  110. 
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^  456*  Upon  a  trial  for  inveigling,  enticing"]or  taking 
away  an  unmarried  female  of  previous  chaste  charac- 
ter, under  the  age  of  twenty-five  years,  for  the  purpose 
of  prostitution,  or  aiding  or  assisting  therein,  or  for  hav- 
ing,  under  promise  of  marriage,  seduced  and  had  illicit 
connexion  with  an  unmarried  female  of  previous  chaste 
character,  the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  person  injured,  unless  she  is  corrobo- 
rated  by  other  evidence,  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offence. 

The  acts  to  punish  abduction,  Laws  of  1848, 71.  1 18,  ck. 
106,  and  seduction,  Laws  of  1848,  p.  148,  ch.  Ill,  both 
provide,  that  a  conviction  shall  not  be  had  on  the  testimony 
of  the  female,  "  unsupported  by  other  evidence."  The  spirit 
of  the  rule  is,  as  the  Commissioners  believe,  in  accordance 
vi^ith  the  views  expressed  in  the  note  to  section  454  ;  and 
they  have  th(  refore  proposed  that  the  corroboratory  evidence 
should  tend  to  connect  the  defendant  with  the  commission  of 
the  offence. 

§  457,  If  it  appear  by  the  testimony,  that  the  facts 
proved  constitute  an  offence  of  a  higher  nature  than 
that  charged  in  the  indictment,  the  court  may  direct 
the  jury  to  be  discharged,  and  all  proceedings  on  the 
indictment  to  be  suspended,  and  may  order  the  defend- 
ant to  be  committed,  or  continued  on  or  admitted  to 
bail,  to  answer  any  new  indictment  which  may  be  found 
against  him  for  the  higher  offence. 

^458.  If  an  indictment  for  the  higher  offence  be  dis- 
missed by  the  grand  jury,  or  be  not  found  at  or  before 
the  next  term,  the  court  must  again  proceed  to  try  the 
defendant  on  the  original  indictment. 
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The  last  two  sections  are  taken  from  Liv.  Crim.  Code,  535, 
Jlrt.  389. — It  is  proper  that  if  the  grand  jury  have  indicted 
the  defendant  for  an  offence  less  in  degree  than  that  of  >¥bich 
the  evidence  shows  him  guilty,  the  jury  should  be  discharged, 
to  the  end  that  he  may  be  indicted  for  the  higher  offence. 

§  459.  The  court  may  also  direct  the  jury  to  be  dis- 
charged, where  it  appears  that  it  has  not  jurisdiction  of 
the  offence,  or  that  the  facts,  as  charged  in  the  indict- 
ment, do  not  constitute  an  offence  punishable  by  law. 

The  reason  for  this  section  is,  that,  in  neither  of  the  cases 
provided  for,  would  a  conviction  be  of  any  effect.  Where 
the  court  has  no  jurisdiction  of  the  offence,  even  consent  can- 
not  confer  it  ;  and  where  the  facts,  as  charged  in  the  indict- 
ment, do  not  constitute  an  offence  punishable  by  law,  the 
court  must  arrest  the  judgment. 

§  460.  If  the  jury  be  discharged,  because  the  court 
has  not  jurisdiction  of  the  offence  charged  in  the  in- 
dictment, and  it  appear  that  it  was  committed  out  of 
the  jurisdiction  of  this  state,  the  court  may  order  the 
defendant  to  be  discharged,  or  to  be  detained  for  a  rea- 
sonable time  specified  in  the  order,  until  a  communi- 
cation can  be  sent  by  the  district  attorney  to  the  chief 
executive  officer  of  the  state,  territory  or  district  where 
the  off  ence  was  committed. 

§  461.  If  the  offence  were  committed  within  the  ex- 
clusive jurisdiction  of  another  county  of  this  state,  the 
court  must  direct  the  defendant  to  be  committed  for 
such  time  as  it  deems  reasonable,  to  await  a  warrant 
from  the  proper  county  for  his  arrest ;  or  if  the  of- 
ence  be  a  misdemeanor  only,  it  may  admit  him  to  bail, 
in  an  undertaking,  with  rafficient  sureties,  that  he  will, 
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within  such  time  as  the  court  may  appoint,  render 
himself  amenable  to  a  warrant  for  his  arrest,  from  the 
proper  county,  and  if  not  sooner  arrested  thereon,  will 
attend  at  the  office  of  the  sheriff  of  the  county  where 
the  trial  was  had,  at  a  time  particularly  specified  in  the 
undertaking,  to  surrender  himself  upon  the  warrant,  if 
issued,  or  that  his  bail  will  forfeit  such  sum  as  the 
court  may  fix,  and  to  be  mentioned  in  the  undertaking. 

§  462.  In  the  case  provided  for  in  the  last  section,  the 
olerk  must  forthwith  transmit  a  certified  copy  of  the  in- 
dictment and  of  all  the  papers  in  the  action,  filed  with 
him,  to  the  district  attorney  of  the  proper  county ;  the 
expense  of  which  transmission  is  chargeable  to  that 
county. 

§  463.  If  the  defendant  be  not  arrested,  as  provided 
in  section  461,  on  a  warrant  from  the  proper  county, 
he  must  be  discharged  from  custody,  or  his  bail  in  the 
action  be  exonerated,  or  money  deposited  instead  of 
bail  refunded,  as  the  case  may  be ;  and  the  sure- 
ties in  the  undertaking  mentioned  in  that  section 
must  be  discharged. 

§  464.  If  he  be  arrested,  the  same  proceedings  must 
be  had  thereon,  as  upon  the  arrest  of  a  defendant  in 
another  county,  on  a  warrant  of  arrest  issued  by  a  ma-  ' 
gistrate. 

§  465.  If  the  jury  be  discharged,  because  the  facts  as 
charged  do  not  constitute  an  offence  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody, 
be  discharged  therefirom,  or  if  admitted  to  bail,  that 
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bail  be  exonerated,  or  if  he  have  deposited  money  in- 
stead of  bail,  that  the  money  deposited  be  refunded  to 
him,  unless  in  its  opinion  a  new  indictment  can  be 
framed,  upon  which  the  defendant  can  be  legally  con- 
victed; in  which  case,  it  may  direct  that  the  case 
be  re-submitted  to  the  same  or  another  grand  jury, 

§  466.  If  the  court  direct  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon,  as 
are  prescribed  in  sections  337  to  339,  both  inclusive. 

The  last  seven  sections  are  intended  to  prevent  the  dis- 
charge of  the  defendant  from  working  a  defeat  of  public  jus- 
tice. 

§  467.  If,  at  any  time  afler  the  evidence  on  either 
side  is  closed,  the  court  deem  it  insufficient  to  warrant 
a  conviction,  it  may  advise  the  jury  to  acquit  the  de- 
fendant. But  the  jury  are  not  bound  by  the  advice ; 
nor  can  the  court  for  any  cause  prevent  the  jury  from 
giving  a  verdict,  except  as  provided  in  sections  446, 447, 
457  and  459. 

Where  the  evidence  is  wholly  insufficient  to  warrant  a  con- 
viction, nothing  is  more  common  than  for  the  court  to  ad- 
vise an  acquital;  and  in  such  cases,  it  has  seldom  occurred 
that  the  jury  disregard  the  advice.  Indeed,  in  practice,  it 
almost  amounts  to  a  binding  direction.  Upon  a  full  examin- 
ation of  the  the  authorities,  however,  in  The  People  v.  Harris^ 
tried  at  the  New-York  circuit,  in  Aiay,  1847,  Judge  iJrf- 
monds  held  that  the  prosecution  might  still  insist  upon  going 
to  the  jury.  See  note  to  sec.  440,  p.  208.  To  put  an  end 
to  all  doubt  as  to  the  extent  of  the  rule,  it  is  deemed  advisa- 
ble to  declare  it. 

§  468.  When,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  of- 


CRIMINAL  PROCEDITBC.  291 

fence  is  charged  to  have  been  committed,  or  in  which 
any  other  material  fact  occurred,  it  may  order  the  jury 
to  be  conducted,  in  a  body,  in  the  custody  of  proper  of- 
ficers, to  the  place,  which  must  be  shown  to  them  by  a 
judge  of  the  court,  or  by  a  person  appointed  by  the 
court  for  that  purpose. 

§  469.  The  officers  must  be  sworn  to  suffer  no  person 
to  speak  to  or  communicate  with  the  jury,  nor  to  do  so 

themselves,  on  any  subject  connected  with  the  trial, 
and  to  return  them  into  court  without  unnecessary 

delay,  or  at  a  specified  time. 

It  is  usual  in  practicf,  where  the  parties  consent,  to  allow 
the  jury  to  view  the  premises  where  the  crime  was  commit- 
ted. It  seems  proper  that  the  court  should,  without  the  ne- 
cessity of  resorting  to  a  consent,  have  this  power.  It  is  also 
recommended  in  Ltv.  Crim.  Code^  532,  art.  357. 

§  470.  If  a  juror  have  any  personal  knowledge,  re- 
specting a  fact  in  controversy  in  a  cause,  he  must  declare 
it  in  open  court,  during  the  trial.  ^  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact,  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the 
jury  must  return  into  court.  In  either  of  these  cases, 
the  juror  making  the  statement  must  be  sworn  as  a  wit- 
ness, and  examined  in  the  presence  of  the  parties. 

This  section  is  taken  substantially  from  Liv.  Crim.  Code^ 
&33,  art.  366.  A  juror  cannot  legally  present  any  fact  to 
his  colleagues,  except  on  oath,  as  a  witness;  and  it  seema 
useful  to  declare  his  duty  in  this  respect. 
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§  471.  The  jurors  sworn  to  try  an  indictment,  may, 
at  any  time  before  the  submission  of  the  cause  to  the 
jury,  in  the  discretion  of  the  court,  be  permitted  to  se- 
parate, or  be  kept  in  charge  of  proper  officers.  The 
officers  must  be  sworn  to  keep  the  jurors  together  until 
the  next  meeting  of  the  court,  to  suffer  no  person  to 
speak  to  or  communicate  with  them,  nor  to  do  so  them- 
selves, on  any  subject  connected  with  the  trial,  and  to 
return  them  into  court  at  the  next  meeting  thereof. 

The  separation  of  the  jury  after  the}'  are  sworn  and  be- 
fore the  cause  is  submitted  to  them,  is,  in  practice,  and  espe- 
cially in  cases  of  felony,  allowed  by  consent  only.  No  good 
reason  exists,  why  it  should  not  be  allowed  by  the  court,  un- 
der proper  safeguards. 

§  472.  The  jury  must  also,  at  each  adjournment  of 
the  court,  whether  permitted  to  separate  or  kept  in 
charge  of  officers,  be  admonished  by  tHe  court,  that  it  is 
their  duty  not  to  converse  among  themselves,  on  any 
subject  connected  with  the  trial,  or  to  form  or  express 
any  opinion  thereon,  until  the  cause  is  finally  submit- 
ted to  them. 

The  admonition  prescribed  in  this  section  is  not  unfrequent- 
ly  given,  but  the  practice  on  the  subject  is  not  uniform.  The 
purposes  of  just  ice  require,  that  jurors  should  not  commit  their 
opinions  upon  a  case,  until  it  is  finally  submitted  to  them. 
It  is  not  easy  to  prevent  their  doing  so,  to  some  extent,  when 
they  are  kept  together  during  the  progress  of  the  trial ;  for 
the  merits  of  the  cause  will  naturally  be  the  subject  of  con- 
versation among  them.  With  the  advice  prescribed  in  this 
section,  however,  a  conscientious  juror  will  feel  it  to  be  his 
duty  to  keep  his  judgment  uncommitted,  at  least  by  the  ex- 
pression of  an  opinion. 
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§  473.  If,  before  the  conclusion  of  the  trial,  a  juror 

become  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begin  anew,  or 
the  jury  may  be  discharged,  and  a  new  jury  then  or 
afterwards  impannelled. 

Declaratory  of  the  existing  rule. 

§  474.  The  court  must  decide  all  questions  of  law, 
which  arise  in  the  course  of  the  trial 

In  conformity  with  the  law  as  it  npw  stands. 

§  475.  On  the  trial  of  an  indictment  for  libe!,  the  jury 
huve  the  right  to  determine  the  law  apd  the  fi^ct. 

Taken  from  the  constitutson,  art.  1,  sec.  8. 

§  476.  On  the  trial  of  an  indictment  for  any  other  of- 
fence than  libel,  questions  of  law  are  to  be  decided  by 
the  court,  saving  the  right  of  the  defendant  to  except ; 
questions  of  fact,  by  the  jury.  And  although  the  jury 
bave  the  power  to  find  a  generrJ  verdict,  which  includes 
questions  of  law  as  well  as  of  fact,  th^y  are  bound* 
nevertheless,  to  receive  as  law  what  is  laid  down  ap 
sxiqik  by  \\ie  CQijrt, 

This  section  defines  more  clearly  than  it  is  understood  at 
present,  the  Umq  of  demarcation  between  the  duties  of  the 
court  and  of  the  jury.  Nothing  is  more  common,  than  for 
juries  in  criminal  cases  to  be  told  that  they  are  the  judges 
of  the  law  as  well  as  of  the  fact  ;  and  as  a  matter  of  author- 
ity merely,  the  weight  of  the  highest  judicial  names  in  this 
country  may  be  cited  in  support  of  and  against  this  proposi- 
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tion.  In  this  state,  the  balance  of  judicial  authority  is  in 
favor  of  the  principle,  that  the  jury  in  criminal  cases,  are 
bound  to  take  the  law  from  the  court,  with  the  exception  of 
the  case  of  libel;  in  which,  by  the  constitution,  the  right  is 
expressly  given  to  the  jury  to  determine  both  the  law  and  the 
fact. 

To  put  an  end,  however,  to  all  doubt  on  the  subject,  the 
Commissioners  propose  to  declare  the  rule,  in  as  clear  and 
comprehensive  terms  as  they  have  been  able  to  devise,  that  on 
(he  trial  of  an  indictment  for  any  other  offence  than  libel, 
questions  of  law  are  to  be  decided  by  the  court,  saving  the 
right  of  the  defendant  to  except  ;  questions  of  fact  by  the  ju- 
ry ;  and  that  although  the  jury  have  the  power  to  find  a 
general  verdict,  which  includes  questions  of  law  as  well  as  of 
fact,  they  are  bound  nevertheless,  to  receive  as  law,  what  is 
laid  down  as  such  by  the  court. 

The  rule  as  to  the  relative  duties  of  the  court  and  jury,  in 
respect  to  questions  of  law  and  fact,  has  been  frequently  mis- 
understoo<l;  and  it  has  been  very  common  to  tell  juries  in 
criminal  cases,  that  they  are  judges  of  the  law  and  fact.  This 
is  not  so.  The  rule  in  this  state  may  now  be  considered  set- 
tled, as  laid  down  in  this  section.  All  the  cases  on  the  sub- 
ject, as  well  as  the  principles  applicable  to  it,  have  been  re- 
Tiewed,  in  the  case  of  the  People  v.  Ptne,  2  Barb.  Sup.  Ct. 
Rep.,  568 — 570,  and  the  conclusion  stated  in  this  section, 
adopted  as  the  true  rule.  The  case  of  libel  is  of  course  an 
exception  ;  having  been  made  so  by  the  constitution.  See 
note  to  the  last  section^  p,  223. 

^  477.  In  charging  the  jury,  the  court  must  state  to 
them,  all  matters  of  law  which  it  thinks  necessary  for 

their  information  in  giving  their  verdict ;  and  if  it  pre- 
sent the  facts  of  the  case,  must,  in  addtion  to  what  it 
may  deem  its  duty  to  say,  inform  the  jury  that  they 
are  the  exclusive  judges  of  all  questions  of  fact. 

This  !«ection  naturally  arises  out  of  the  last,  and  is  like> 
wise  in  accordance  with  the  existing  rule. 
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§  478.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court,  or  may  retire  for  deliberation.  If  they 
do  not  agree  without  retiring,  one  or  more  officers  must 
be  sworn,  to  keep  them  together  in  some  private  and 
convenient  place,  without  food  or  drink,  except  bread 
and  water,  unless  otherwise  ordered  by  the  court;  and 
not  to  permit  any  person  to  speak  to  or  communicate 
with  them,  nor  do  so  themselves,  unless  it  be  by 
order  of  the  court,  or  to  ask  them  whether  they  have 
agreed  upon  a  verdict  and  to  return  them  into  court 
when  they  have  so  agreed,  or  when  ordered  by  the 

CKMItt. 

In  accordance  with  the  existing  practice* 

^  47S.  When  a  defendant,  who  has  given  bail,  appean 
Ar  trial,  the  court  may,  in  its  discretion,  at  any  tim^ 
mft^r  his  appearance  for  trial,  order  him  to  be  commit- 
ted to  the  custody  of  the  proper  officer  of  the  county,  tb 
isibide  the  judgment  or  further  order  of  the  court ;  and 
lie  must  be  committed  and  held  in  custody  accordingly. 

This  power  is  now  exercised.  It  is,  however,  deemed  pro- 
per, especially  in  connection  with  the  provisions  on  the  sub- 
ject of  bail,  hereafter  referred  to,  to  make  it  a  positive  rule 
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CHAPTER   n. 

CONDUCT   OF  THE  JURY,  AFTER  THE  CAUSE   IS  SUBMITTED  TO  THEM. 

Bbction  480.    Room  and  accommodations  for  the  jurj  after  retirement^  how  pro. 

vided. 

481.  Accommodations  for  the  jury,  when  kept  together  during  the  trials 

or  after  retirement. 

482,  483.    What  papers  the  jury  may  take  with  them. 

484.  May  return  into  court,  for  information. 

485.  If>  after  retirement,  a  juror  become  sick  or  unable  to  act.  Jury  to 

be  discharged. 

486.  Not  to  be  dischargeil  in  any  other  case,  unless  there  is  no  reasona- 

ble  probability  that  they  can  agree. 

487.  When  jury  discharged  or  prevented  from  giving  a  verdict,  cause  to 

be  ag^in  tried. 

488.  Court  may  be  adjourned  during  absence  of  jury,  as  to  other  bust* 

ness,  but  deemed  open  till  verdict  rendered  or  jury  discharged. 

489.  Final  adjournment  of  court  discharges  jury. 

§  480.  A  room  must  be  provided  by  the  supervisors  of 
the  county,  (or  if  the  trial  be  in  a  city  court,  by  the  cor- 
porate authorities  of  the  city,)  for  the  use  of  the  jury, 
upon  their  retirement  for  deliberation,  with  suitable  fur- 
niture, fuel,  lights  and  stationery.  If  the  supervisors 
or  corporate  authorities  neglect,  the  court  may  order  the 
sheriff  to  do  so ;  and  the  expenses  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  court, 
are  a  county  charge. 

Jurors  often  complain  that  suitable  conveniences  are 
withheld  from  them  ;  and  it  is  well  known  that  they  are 
seldom  furnished  with  means,  such  as  stationery,  to  facilitate 
their  labors.  This  section  seems  just  in  itself,  and  is  more- 
over introduced  to  obviate  the  grounds  of  complaint  referred 
to. 

§  481.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for  de- 
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liberation,  they  must  be  provided  by  the  sheriff,  upon 
the  order  of  the  court,  at  the  expense  of  the  county, 
(or  if  the  trial  be  in  a  city  court,  at  the  expense  of  the 
city,)  with  suitable  and  sufficient  food  and  lodging. 

This  section  is  fouDded  on  the  same  priDciple  as  the  last, 
but  applies  only  to  the  case  of  a  jury  kept  together  during 
the  trial,  and  before  thecaa%  is  submitted  to  them. 

§  482.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers,  (except  depositions,;  which 
have  been  received  as  evidence  in  the  cause,  or  copies 
of  such  parts  of  public  records  or  private  documents, 
given  in  evidence,  as  ought  not,  in  the  opinion  of  the 
•court,  be  taken  from  the  person  having  them  in  posses- 

48100. 

The  rule,  as  it  exists  at  romraon  law,  is,  that  when  the 
jury  withdraw,  they  may  take  with  them  letters  patent, 
deeds  under  seal,  and  exemplifications  of  depositions  in  equity, 
if  the  witnesses  be  dead  ;  and  with  the  assent  of  the  parties 
tliey  may  take  with  them  books,  or  writings  under  seal. 
Vicary  v.  Farthing,  Cro.  El,  411  ;  Rex  v.  Burdettj  1  L. 
Raym.  148  ;  S.  C,  3  Sdk.  645.  The  indefinlteness  of  this 
rule  often  leads  to  controversy  at  the  close  of  the  trial,  and 
Tenders  it  proper  that  the  rights  of  the  jury  in  this  respect 
*6hould  be  more  distinctly  prescribed.  The  provision  contaiaed 
in  this  section,  seems  just  and  reasonable.  Depositions  are 
excepted,  because,  like  all  the  rest  of  the  evidence,  the  facts 
they  contain  should  be  left  to  the  recolleccion  of  the  jury.  To 
permit  the  jury  to  take  these,  without  at  the  same  time  fur- 
nishing (hem  with  notes  of  the  other  testimony,  (which  can* 
cot  be  done^  would  be  to  give  an  undue  advantage  to  the 
te^imony  furnished  by  deposition. 

4  483.  The  jury  may  also  take  with  them  notes  of 
the  testimony  or  other  proceedings  oh  the  trial,  taken 
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by  themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

This  [iifovision,  allowing  the  jury  to  take  out  their  own 
Dbtes^  is  introduced  to  obviate  an  objection  which  has  been^ 
sometimes  suggested,  as  to  its  propriety.  No  sound  objec- 
tioo  seems  to  exist  to  such  a  practice. 

§  484.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them,  as  to  any  part 

of  the  testimony,  or  if  they  desire  fo  be  infol^med  of  a 
point  of  law  arising  in  the  cause,  they  must  require  the 

officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  tnust  be 
given,  in  the  presence  of,  or  after  notice  to  the  district 
attorney  and  the  defendant  or  his  counsel. 

Conformable  to  and  declaratory  of  the  existing  rule.  2 
Bd^,  P.  C,  296;  1  ChU.  Jlrchb ,  Sth  Lond  ed.  400.  A 
similar  provision  is  recommended  in  Liv.  Crhn.  Cedty  532,, 
M.  35S, 

§  485*  If,  after  the  retirement  of  the  jury,  one  of 
them  become  so  sick  as  to  prevent  the  continuance  of 
his  duty,  or  any  other  accident  or  cause  occur,  to  pre- 
vent their  being  kept  together  for  deliberation,  the  jury 
may  be  discharged. 

§  486.  Except  as  provided  in  the  last  section,  the 
jury  cannot  be  discharged,  after  the  cause  is  submitted 

to  them,  until  they  have  agreed  upon  their  verdict,  and 
rendered  it  in  open  court,  unless  by  the  consent  of  both 

parties  entered  upon  the  itiinutes,  or  unless,  at  the  ex- 
piration of  such  time  as  the  court  deems  proper^  it  sat- 


tmiyiKAl^  PBOCUDtJRft.  889 

isfactorily  appear,  that  there  is  no  reasonable  probabil- 
ity that  the  jury  can  agree. 

§  487.  In  all  cases  where  a  Jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  an  acci- 
dent  or  other  cause,  except  where  the  defendant  is  dis- 
charged from  the  indictment,  during  the  progress  of 
the  trial,  or  afler  the  cause  is  sqboiitt/^d  to  them,  the 
cause  may  be  again  tri^d  at  the  same  pr  ao^ptljiier  term. 

§  488.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  other  business:  but  it 
^8  nevertheless  deemed  open,  for  every  purpose  connect- 
ed with  the  cause  submitted  to  the  jury^  uptil  a  verdict 
is  rendered  or  the  jury  discharged. 

§  489.  A  final  adjournment  of  the  court  discharges 
4he  jury. 

The  iusK,  fi^^  3ieic)Upp8  9jre  4ecUu'^t;c^  pf  H^  existing  nilei. 
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CHAPTER  m. 

THE   VEBDICT. 

Section  490.    When  the  jury  have  agreed,  to  be  brought  into  court  and  their 

names  called.    If  all  do  not  appear,  jury  to  be  discharged  and  caose 
again  tried, 

491.  In  felony,  defendant  must  be  present.    In  misdemeanor,  yerdict 

may  be  rendered  in  his  absence. 

492.  Manner  of  taking  the  verdict. 

493.  Verdict  may  be  general  or  special. 

494.  General  verdict. 

495.  Special  verdict. 

496, 497.    Special  verdict,  how  rendered. 

496.  Special  verdict,  how  brought  to  argument. 
499.    Judgment  thereon. 

600.  When  special  verdict  defective,  new  trial  to  be  ordered. 

601.  Upon  indictment  for  offence  consisting  of  different  degrees,  jdry 

may  convict  uf  any  degree,  or  of  an  attempt  to  commit  the  offence. 

602.  In  other  cases,  jury  may  convict  of  any  offence  necessarily  included 

in  that  charged. 

603.  On  indictment  against  several,  jury  may  render  a  verdict  as  to  some, 

and  the  cause  be  again  tried  as  to  the  others. 

604.  605.    In  what  cases,  court  may  direct  a  re-consideration  of  the  verdict. 

606.  When  judgment  may  be  given  upon  an  informal  verdict. 

607.  Polling  the  jury. 

606.  Recording  the  verdict.^ 

609.  Defendant,  when  to  be  discharged  or  detained  after  aeqoiltal. 

610.  Proceedings  upon  general  verdict  of  conviction,  or  a  special  verdict. 

611.  When  defendant  acquitted  on  the  gound  of  insanity,  the  fact  to  be: 

stated  with  the  yerdict.    Commitment  of  defendant  to  state  lo- 
natlc  asylum. 

§  490.  A\rhen  the  jury  have  agreed  upon  their  verdict^ 
they  must  he  conducted  into  court  hy  the  officer  hav- 
ing them  in  charge.  Their  names  must  then  he  called^ 
and  if  all  do  not  appear,  the  rest  must  he  discharged 
without  giving  a  verdict.  In  that  case,  the  cause  may 
be  again  tried,  at  the  same  or  another  term. 

Declaratory  of  the  existing  practice.     A  mmilar  provisioD 
is  contained  in  Liv.  Crim.  Code^  534,  art.  370,  371. 

§  491.  If  the  indictment  he  for  a  felony,  the  defend^ 
ant  must,  before  the  yerdict  is  received,  appear  in  per- 
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son.     If  it  be  for  a  misdemeanor,  the  verdict  may  be 
rendered  in  his  absence. 

§  492.  If  the  jury  appear,  they  must  be  asked  by  the 
court  or  the  clerk,  whether  they  have  agreed  upon  their 
verdict ;  and  if  the  foreman  answer  in  the  affirmative, 
they  must,  on  being  required,  declare  the  same. 

The  last  two  sections  are  declaratory  of  the  existing  prac* 
tice. 

§  493.  The  jury  may  either  render  a  general  verdict, 
or  where  they  are  in  doubt  as  to  the  legal  eflfect  of  the 
facts  proved,  they  may,  except  upon  an  indictment  for 
libel,  find  a  special  verdict. 

Substantially  the  same  as  2  R.  5.,  3d.  ed.,  617,  sec,  68, 
except  as  to  libel,  in  which  case  they  are  judges  oi  law  and 
fact.     See  sec.  475,  p.  223. 

§  494.  A  general  verdict  upon  a  plea  of  not  guilty, 
is  either  "guilty**  or  "not  guilty;**  which  imports  a 
conviction  or  acquittal  of  the  oflfence  charged  in  the 
indictment.  Upon  a  plea  of  a  former  conviction  or  ac- 
quittal of  the  same  offence,  it  is  either  "  for  the  peo- 
jde,"  or  "  for  the  defendant.** 

Conformable  to  the  issues  prescribed  by  sections  351  and  373, 
p.  169,  176. 

§  495.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court. 
It  must  present  the  conclusions  of  fact,  as  established 
by  the  evidence,  and  not  the  evidence  to  jHrove  themf 
•ad  these  conclusions  of  fact  must  be  w  presented,  a& 


322  YiiE  CODE  or 

that  nothing  remains  to  the  court,  hut  to  draw  conclu- 
sions of  law  upon  them. 

Declaratory  of  the  existing  rule.     FiUler  t.  Van   Gtesen^ 
4  HUl,  171,  174;  Birckhead  v.  Brovm,  5  Hill,  64b,  646. 

§  496.  The  special  verdict  must  he  reduced  to  writ- 
ing, hy  the  jury  or  in  their  presence,  entered  upon  the 
minutes  of  the  court,  read  to  the  jury,  and  agreed  to 
hy  them,  hefore  they  are  discharged. 

§  497.  The  special  verdict  need  not  he  in  any  partic- 
ular form,  hut  is  sufficient,  if  it  present  intelligihly  the 
facts  found  hy  the  jury. 

By  the  present  rul  s  of  the  supreme  court,  Rule  18,  a 
special  verdict  may  be  either  settled  at  the  trial,  or  drawn  up 
and  settled  afterwards.  There  being  no  form  about  it,  as 
prescribed  by  this  section,  it  seems  to  be  more  convenient  to 
have  it  settled  and  entered  at  Hie  trial.  It  can  occupy  but 
little  time,  and  all  possibility  of  error  or  mistake  as  to  the 
facts  found  is  thus  avoided. 

§  498.  The  special  verdict  may  he  hrought  to  argu- 
ment hy  either  party,  upon  five  days  notice  to  the  other, 
at  the  same  or  another  term  of  the  court;  and  upon 
the  hearing  thereof,  the  counsel  for  the  defendant  Baay 
conclude  the  argument. 

§  499.  The  court  must  give  judgment  upon  the  spe- 
eifJ  verdict,  qs  follD^rs : 

1.  If  the  plea  he  not  guilty,  and  the  facts  prove  the 
iefendant  guilty  of  the  offence  charged  in  the  indict- 
ment, or  of  mny  other  offence  of  which  he  could  he  coh- 


CRIMINAL   paoCElDURE.  SSS 

victed,  under  that  indictment,  as  provided  in  sections 
501  and  502,  judgment  must  be  given  accordingly;  but 
if  otherwise,  judgment  of  acquittal  must  be  given : 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of 
the  same  offence,  the  court  must  give  judgment  of  con- 
viction or  acquittal,  according  as  the  facts  prove  or  fail 
to  prove  the  former  conviction  or  acquittal. 

§  500.  K  the  jury  do  not,  in  a  special  verdict,  pro- 
nounce affirmatively  or  negatively  on  the  facts  neces- 
sary to  enable  the  court  to  give  judgment,  or  if  they 
find  the  evidence  of  facts  merely,  and  not  the  conclu- 
sions of  fact  from  the  evidence,  as  established  to  their 
satisfaction,  the  court  must  order  a  new  trial 

This    section  is   in   conformity  with   the  existing  practice. 
See  the  cases  cited  in  1  Gra.  Prac,  3d  ed.j  775,  note  1. 

§  501.  Upon  an  indictment  for  an  oflfence  consisting 
of  different  degrees,  the  jury  may  find  the  defendant 
hot  guilty  of  the  degree  charged  in  the  indictment,  and 
guilty  of  any  degree  inferior  thereto,  or  of  an  attempt 
to  commit  the  offence. 

Taken  from  2  fi.  S.,  3d  ed.,  789,  s^c.  30. 

§  602.  In  all  other  cases,  the  defendant  may  be  found 
guilty  of  any  offence,  the  commission  of  which  is  ne- 
cessarily induded  in  that  with  which  he  is  charged  in 
&e  indictment. 

This  section  is  intended  to  provide  for  a  ^Iftss  of  C99f4l  iwt 
comprehended  within  the  la^t  section,  but  embraced  Mrithin 


I 
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the  common  law  rule.  In  TJte  People  v.  Jackson^  3  RUly  92. 
it  was  held,  that  under  an  indictment  for  producing  an  abor* 
tion  of  a  quick  child,  which  by  statute  is  a  felony,  the  de- 
fendant might  be  convicted  though  it  turn  out  that  the  child 
was  not  quick,  and  the  offence,  therefore,  a  mere  misdemeanor. 
It  was  admitted  in  that  case,  that  the  provision  of  the  Revised 
Statutes,  from  which  the  last  section  is  taken,  did  not  author* 
ize  such  a  conviction,  but  that  it  had  not  affected  the  common 
law  rul»>,  by  which  the  conviction  was  justified.  This  section 
is  declaratory  of  the  principle  thus  established,  and  of  the 
rule  of  the  common  law  referred  to  in  the  case  cited. 

§  503.  On  an  indictment  against  several,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render 
a  verdict  as  to  those  in  regard  to  whom  they  do  agree, 
on  which  a  judgment  must  he  entered  accordingly; 
and  the  case,  as  to  the  rest,  may  he  tried  by  another 

jury. 

The  object  of  this  section  is  sufficiently  apparent.  The 
practice  which  it  prescribes  is  sometimes  pursued,  but  it  has 
no  where  the  express  authority  of  law.  As  every  defendant,  in 
a  case  of  felony,  has  a  right  to  a  separate  trial,  and  may,  in 
the  discretion  of  the  court,  have  that  privilege  in  a  case  of  mis- 
demeanor, there  seems  to  be  no  reason  why  the  jury  should  not 
be  allowed  to  acquit  one  defendant,  though  unable  to  agree  as 
to  another. 

§  504.  When  there  is  a  verdict  of  conviction,  in 

which  it  appears  to  the  court,  that  the  jury  have  mis- 
taken the  law,  the  court  may  explain  the  reason  for 
that  opinion,  and  direct  the  jury  to  reconsider  their  ver- 
dict ;  and  if,  after  the  reconsideration,  they  retiun  the 
same  verdict,  it  must  be  entered.  But  when  there  is 
a  verdict  of  acquittal,  the  court  cannot  require  the  jury 
to  reconsider  it. 
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§  605.  If  the  jury  render  a  verdict  which  is  neither 
a  general  nor  a  special  verdict  as  defined  in  sections 
494  and  495,  the  court  may,  with  proper  instructions  a» 
to  the  law,  direct  them  to  reconsider  it ;  and  it  can  not 
be  recorded,  until  it  be  rendered  in  some  form,  from 
which  it  can  be  clearly  understood  what  is  the  intent 
of  the  jury,  whether  to  render  a  general  verdict,  or  to 

find  the  facts  specially,  and  to  leave  the  judgment  to 
the  courts 

§  506.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, firom  which,  however,  it  can  be  clearly  understood 
that4heir  intention  is  to  find  in  favor  of  the  defendant, 
upon  the  issue,  it  must  be  entered  in  the  terms  in 
which  it  is  found,  and  the  court  must  give  judgment 
of  acquittal.  But  no  judgment  of  conviction  can  be 
given,  unless  the  jury  expressly  find  against  the  defend- 
ant, upon  the  issue,  or  judgment  be  given  against  him 
on  a  special  verdict. 

The  last  three  sections  sufficiently  explain  themselves,  and 
the  justice  of  the  provisions  they  contain,  seems  mamfeflt. 
Substantially  similar  provisions  are  recommended  in  Liv. 
Crim.  Code,  536,  art.  394-396. 

§  507.  When  a  verdict  is  rendered,  and  before  it  is 
recorded,  the  jury  may  be  polled,  on  the  requirement 
of  either  party ;  in  which  case,  they  must  be  severally 
asked  whether  it  is  their  verdict ;  and  if  any  one  an- 
,  awer  in  the  negative,  the  jury  must  be  sent  out  for  fur* 
ther  deliberation. 
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§  503.  When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  the  clerk  must  immediately  record 
it  in  full  upon  the  minutes,  and  must  read  it  to  the  jury 
end  inquire  of  them  whether  it  is  their  verdict.  If 
any  juror  disagree,  the  fact  must  be  entered  upon  the 
minutes,  and  the  jury  again  sent  out ;  but  if  no  disa- 
greement be  expressed,  the  verdict  is  complete,  and  the 
jury  must  be  discharged  from  the  case. 

§  509.  K  judgment  of  acquittal  be  given  on  a  general 
verdict,  and  the  defendant  be  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given ;  except  that  when  the  acquittal  is  for  a 
variance  between  the  proof  and  the  indictment,  which 
may  be  obviated  by  a  new  indictment,  the  court  may 
order  his  detention,  to  the  end  that  a  new  indictment 
may  be  preferred,  in  the  same  manner  and  with  the 
like  eflfect,  as  provided  in  sections  465  and  466. 

§  510.  If  a  general  verdict  be  rendered  against  the 
defendant,  or  a  special  verdict  be  given,  he  must  be 

remanded,  if  in  custody,  or  if  on  bail  he  may  be  com- 
mitted to  the  proper  officer  of  the  county,  to  await  the 
judgment  of  the  court  upon  the  verdict.  When  com- 
mitted, his  bail  is  exonerated,  or  if  money  be  deposited 
instead  of  bail,  it  must  be  refunded  to  the  defendant. 

The  last  fpur  sections  ^re  in  conforipity  with  the  existing 
practice,  except  the  provision  in  sec.  510,  as  to  refunding 
mone}  ^iepoiiileil  instead  of  bail,  which  grows  out  of  the  pro- 
Tisions  of  this  Code,  sec.  648-651,  wbl):h  will  |ae  hec^M&er 
referred  to. 


CRIMINAL  PROCEDtTEB.  237 

§  511.  If  the  defence  be  the  insanity  of  the  defend- 
ant, the  jury  must  be  instructed,  if  they  acquit  hini  on 
that  ground,  to  state  that  fact  with  their  verdict.  The 
court  may  thereupon,  if  the  defendant  be  in  custody, 
and  they  deem  his  discharge  dangerous  to  the  public 
peace  or  safety,  order  him  to  be  committed  to  the  state 
lunatic  asylum,  until  he  become  sane. 

In  conformity  with  the  existing  practice.     See  1  R.  S.  3d 
<d.  813,  814,  sec.  44,47. 

TITLE  Vlll. 

OF   THE    PROCEEDINGS   AFTER   TRIAL,  AND  BEFORE   JUDGMENT* 

Chafter  I.    Bill  of  exceptions. 
II.    New  trials. 
III.    Arrest  of  judgment. 

CHAPTER  I. 

BILL   OF   EXCEPTIONS. 

Section  512.    In  what  cases. 

613.    By  whom  settled,  and  how  filed. 

514.  To  be  settled  at  the  trial,  or  the  point  noted  in  writing. 

515,  516.    When  and  how  settleil,  after  the  trial. 

517.  Enlarging  the  time  therefor. 

518.  Effect  of  not  serring  exceptions  or  amendments,  within  the  tim« 

prescribed. 

519.  What  to  be  contained  in  bill  of  exceptions. 

520.  With  whom  and  when  filed. 

§  512.  On  the  trial  of  an  indictment,  exceptions  may 
be  taken  by  the  defendant,  to  a  decision  of  the  court, 
upon  a  matter  of  law,  by  which  his  substantial  rights 
are  prejudiced  and  not  otherwise,  in  any  of  the  follow- 
ing cases : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias : 
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3.  la  admitting  or  rejecting  witnesses  or  testimony, 
or  in  charging  the  triers,  on  the  trial  of  a  challenge  to 
a  juror  for  actual  hias : 

3.  In  admitting  or  rejecting  witnesses  or  testimony, 
or  in  deciding  any  question  of  law,  not  a  matter  of  dis- 
cretion, or  in  charging  or  instructing  the  jury  upon  the 
law,  on  the  trial  of  the  issue. 

This  section  proposes  to  retain  the  right  to  a  bill  of  excep- 
tions, as  it  now  exists,  with  this  important  restriction,  how- 
ever, that  it  is  available  only  where  the  substantial  rights  of 
the  defendant  have  been  prejudiced.  The  rule  on  this  sub- 
ject, both  in  civil  and  criminal  cases,  now  is,  that  upon  a  case 
which  is  made  for  the  purpose  of  moving  for  a  new  trial,  the 
court  may  enquire  whether  substantial  justice  has  been  done, 
even  though  a  rule  of  law  have  been  vioIate«l  ;  but  where 
the  question  comes  up  on  a  bill  of  exceptions^  the  law  pre- 
sumes the  prejudice,  and  the  party  is  entitled  to  a  correction 
of  the  error.  The  People  v.  BodinCy  1  Denio,  296  ;  Her- 
rick  V.  Stover y  5  Wend  580-587;  Farmers^  and  Manufac- 
turers^ Bank  v.  Whinfieldy  24  Wend.  428;  Horton  v  Hen- 
dershoty  1  Hill,  118;  Coles  v  Marquandy  2  Hill,  447; 
Myers  v,  Malcolm,  6  Hill,  296,  and  note:  Maine  v.  Davej/y 
4  Ad.  &  Ell.  892;  Cameron  v.  ErwiUy  5  Hill,  272;  Mans- 
field  V,  Wheeler y  23  Wend.  79.  It  is  true  that  the  supreme 
court,  in  a  later  case.  The  People  v.  LohmaUy  2  Barb.  Sup. 
court.  Rep.  221,  222,  intimated,  that  they  might  disregard 
exceptions  not  having  a  direct  reference  to  the  merits  of  the 
cause.  But  such  is  not  the  rule,  though  the  Commissioners, 
in  proposing  this  section,  deem  it  proper  that  it  should  be 
made  so  by  legislation. 

§  513.  A  hill  containing  the  exceptions  must  be  set- 
tled and  signed  by  the  presiding  judge,  and  filed  with 
the  clerk. 

The  same  as  the  existing  practice;  except  that  the  bill 
of  exceptions  is  to  be  signed  by  the  presiding  judge,  instead 
of  being  signed  and  sealed,  as  at  present,  by  all  the  memben 
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of  the  court.  The  only  object  of  the  signature  is  to  authenti- 
cate the  till  of  exceptions;  which  can  be  done  as  well  by  the 
presiding  judge  alone,  as  in  conjunction  with  the  other  judges; 
while  th '  latter  course  is  productive,  oftentimes,  of  great  delay 
and  inconvenience. 

§  514.  The  bill  of  exceptions  must  be  settled  at  the 
trial,  unless  the  court  otherwise  direct.  If  no  such  di- 
rection be  given,  the  point  of  the  exception  must  be 
particularly  stated  in  writing,  and  delivered  to  the  court, 
and  must  immediately  be  corrected  or  added  to,  until  it 
is  made  conformable  to  the  truth. 

The  present  statute  provides,  that  "  on  the  trial  of  any  in- 
dictment, exceptions  to  any  decision  of  the  court  may  be 
made  by  the  defendant,  in  the  same  cases  and  manner  pro- 
vided by  law  in  civil  actions."  2  R.  <$.,  3d  ed,  820,  sec» 
21.  By  the  rules  of  the  supreme  court,  Rult  18,  the  party 
excepting,  is  not  required  to  prepare,  at  the  trial,  his  bill  of 
exceptions,  but  shall  merely  reduce  his  exceptions  to  writing, 
and  deliver  them  to  the  judge,  or  the  judge  shall  himself  note 
the  points,  as  he  may  elect;  and  by  other  rules,  the  bill  of 
exceptions  shall  be  drawn  up,  amended  and  settled,  within  a 
prescribed  time.  In  criminal  cases,  it  is  desirable  to  avoid 
the  delay  necessary  to  settle  the  bill  of  exceptions,  in  the 
manner  prescribed  in  civil  cases;  and  for  this  purpose,  the 
present  section  proposes,  that  it  be  settled,  at  the  trial,  unless 
the  court  otherwise  direct.  This  can  always  conveniently  be 
done,  except  where  it  is  necessary  to  set  forth  the  evidence; 
and  in  those  cases,  as  the  section  provides,  the  present  prac- 
tice can  be  adopted. 

§  515.  If  the  bill  of  exceptions  be  not  settled  at  the 

^irial,  it  must  be  prepared  and  served,  within  five  days 

'Hiereafter,  on  the  district  attorney,  who  may,  within 

^ve  days,   serve    on    the   defendant    or  his  counsel, 

Amendments  thereto.     The  defendant  may  then,  within 
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five  days,  serve  the  district  attorney  with  a  notice  to 
appear  hefore  the  presiding  judge  of  the  court,  at  a 
specified  time,  not  less  than  five  nor  more  than  ten 
days  thereafter,  to  have  the  bill  of  exceptions  settled. 

The  same  in  substance,  as  the  existinpr  practice,  except  in 
substituting ^ve  days  instead  of  four.  See  Tvlt$  15  and  IS, 
of  the  supreme  court. 

§  516.  At  the  time  appointed,  the  judge  must  setUt 
luid  sign  the  bill  of  exceptions^ 

Same  as  the  existing  practice,  except  that  the  bill  of  excep- 
tions is  to  be  settled  by  the  presiding  judge.  See  note  to 
sec.  614,  p.  239. 

§  517.  The  time  for  preparing  the  bill  of  exceptions 
or  the  amendments  thereto,  or  for  settling  the  same, 
toay  be  enlarged  by  the  consent  of  the  parties,  or  by 
the  presiding  judge,  or  by  a  judge  of  the  supreme  court, 
but  by  no  other  officer. 

§  518.  If  the  bill  of  exceptions  be  not  served  within 
the  time  prescribed  in  section  515,  or  within  the  en- 
larged time  therefor,  as  prescribed  in  the  last  section, 
the  exceptions  are  deemed  abandoned.  If  it  be 
served,  and  the  parties  omit,  within  the  time  limited 
by  section  515,  the  one  to  prepare  amendments,  and  the 
other  to  give  notice  of  appearance  before  the  judge, 
they  are  respectively  deemed,  the  one  to  have  agreed 
to  the  bill  of  exceptions,  and  the  other  to  the  amend- 
ments. 

The  bst  two  sections  are  in  accordance  with  the  existbg 
practice. 
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§  519.  The  bill  of  exceptions  must  contain  so  much 
of  the  evidence  only,  as  is  necessary  to  present  the 

questions  of  law  upon  which  the  exceptions  were  taken^ 
or  as  may  shew  that  the  decision  excepted  to  has  not 
prejudiced  the  substantial  rights  of  the  defendant ;  and 
the  judge  must,  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  mat- 
ters contained  therein. 

Same  as  {he  existing  rule.     See  Ride   27,  of  the  supreme 
court. 

§  520.  The  bill  of  exceptions  (must  be  filed  with  the 
clerk  of  fhe  court,  at  the  time  of  or  birfore  taking  the 
ii^ypeaL 

# 
CHAPTER  n. 

KEW  TRIJ&IS. 

SscTiON  521.  New  trial  defined. 

622.  By  what  court  granted. 

523.  Its  effect. 

!ffiM.  In  what  oases  it  may  be  granted. 

525.  Mutt  be  applied  for  before  judgments  and  only  upon  leave  of  the 

court. 
626.    Court  to  prescribe  time  and  manner  of  making  the  application. 

The  power  to  grant  a  new  trial  ia  a  criminal  case,  after 
conviction,  was,  until  very  recently,  understood  to  belong  to 
the  <;ourt8  of  oyer  and  terminer,  but  to  no  other  court  of 
criminal  jurisdiction.  It  had  indeed  been  the  subject  of  ex- 
press adjudication,  in  early  as  well  as  in  more  modern  cases; 
but  it  has  been  very  lately  held  otherwise,  by  the  supreme 
couft,  in  the  second  district,  in  the  case  of  The  People  v.  The 
Judges  of  the  Dutchess  oyer  and  terminer.  2  Barb.  Sup. 
Court  Rep.  282.     This   result  was  arrived  at,  upon  a  very 
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critical  and  elaborate  examiDation  of  the  structure  of  the  crim- 
inal courts  and  upon  an  inquiry  into  the  question  whether 
they  were  courts  of  general  or  inferior  jurisdiction;  and  upon 
the  determination  of  that  question,  the  former  decisions  of  the 
supreme  courts  and  the  practice  of  lialf  a  century  were  over- 
ruled. 

Assuming  this  decision  to  be  authoritatiTe,  the  necessity  fox 
legislation  is  obvious;  and  no  reason  presents  itself,  why  it 
should  not  be  exerted  in  favor  of  the  continuance  of  a  power 
long  existing,  and  it  is  believed,  safely  exercised.  It  is  true, 
that  the  learned  judge,  by  whom  the  opinion  of  the  court 
was  delivered,  argues  strenuously  against  the  existence  of  this 
jurisdiction;  placing  himself  upon  the  ground  that  in  cases 
calling  for  its  exercise,  the  interposition  of  the  pardoning 
power  affords  sufficient  relief.  In  this  conclusion,  the  Com- 
missioners cannot  agree.  If  the  defendant  have  been  im- 
properly convicted,  he  should  neither  sufiEer  the  punisbment 
nor  the  disgrace  which  attaches  to  his  conviction.  The  law 
should  supply  the  means  of  correcting  the  error;  and  if  it 
fail  to  do  so,  it  is  remiss  in  its  highest  duty, — that  of  full 
protection  to  the  rights  of  the  citizen. 

Nor  do  the  Commissioners  design  to  confine  this  power  to 
the  courts  of  oyer  and  terminer.  They  have  already  pro- 
posed to  increase  the  jurisdiction  of  the  courts  of  sessions^ 
and  the  city  courts,  and  have  advanced  in  support  of  that 
proposition  a  reason  which  equally  applies  to  the  conferment 
upon  them,  of  the  power  in  question.    See  f.  21,  22. 

The  view  of  the  subject  of  new  trials  in  criminal  cases  here 
presented,  has  also  been  taken  by  the  British  Commissioners, 
in  their  eighth  report,  p.  18—24,  and  is  enforced  by  them, 
by  the  most  conclusive  reasoning. 

"The  question,"  say  they,  **  whether  a  motion  for  a  new 
trial  ought  to  be  entertained,  is  one  of  high  importance  to  the 
due  administration  of  justice.  It  involves  two  main  points: 
first,  whether  such  a  course  is  material  for  the  purpose  of 
distinguishing  between  guilt  and  innocence,  and  if  so,  wheth- 
et  any  reason  warrants  the  rejection  of  such  a  test.  If  any 
doubt  should  exist  on  the  first  question,  it  is  one  which  would 
most  properly  be  decided  by  experience.  On  this  point,  how- 
ever, there  is  no  room  for  doubt.  Actual  experience,  not  only 
in  respect  of  civil,  but  even  of  criminal  proceedings,  where 
the  test    is  allowed  to  operate,  proves  its  importance.     In 


tnrfhy  so  long  as  human  judgment  is  fallible,  it  must  be  nec- 
essary to  use  means  for  the  correction  of  error  and  mistake. 
ft  may  be  said  that  this  cannot  be  done  without  delay  and 
expense.  It  cannot,  however,  be  doubted  that  deliberate  jus- 
lice,  although  necessarily  attended  with  more  or  less  delay,  is 
preferable  to  the  injustice  incident  to  improvident  haste,  and 
necessarily  resulting  from  the  neglect  of  reasonable  means 
for  the  exclusion  of  error.  The  expenditure  of  labor  and 
«ost  in  criminal  investigations,  can  scarcely  be  placed  in  com- 
petition with  the  evils  which  must  inevitably  result  from  want 
«of  due  caution.  The  question  resolves  itself  mainly  into  this, 
whether  the  cost  of  correction  can  fairly  be  placed  in  com* 
)petition  with  the  evils  likely  to  result  firom  the  want  of  cor- 
•rection 

^We  apprehend  that  the  right,  even  of  the  legislature,  to 
inflict  capital  punishment,  rests  on  the  grounds  of  strict  and 
(Ogent  necessity,  and  that  to  go  beyond  that  limit,  involves  a 
transgression  in  ybro  cce/t,  which  is  criminal  in  the  legislator 
liimself.  The  Divine  prohibition  plainly  extends  to  every 
tin  warranted  destruction  of  human  life.  There  is  no  authority 
to  control  or  limit  it  beyond  that  which  may  be  inferred  from 
strict  necessity;  no  hypothesis  which  can  be  framed  as  to  the 
origin  of  civil  society,  and  the  duty  of  obedience  to  its  laws, 
•ctsk  warrant  the  conclusion  that  the  legislator  has,  either  ex- 
pressly or  impliedly,  the  power  to  direct  capital  punishment 
on  any  other  ground 

''If  this  principle  be  applicable  to  the  infliction  of  capital 
punishment,  where,  from  the  nature  of  the  offence,  the  inflic- 
tion of  a  less  penalty  would  be  equally  beneficial  to  society, 
ft  is,  afortioriy  applicable,  if  reasonaMe  and  practicable  means 
be  not  provided  for  ascertaining/  previously  to  the  infliction  of 
capital  punishment,  that  the  accused  is  really  guilty  of  a 
erime  to  which  such  a  penalty  is  annexed  by  the  law.  Errors 
of  the  former  kind  apply  only  to  such  a^  are  actual  delinquents; 
those  of  the  latter  invoke  the  destruction  of  the  innocent. 

''The  observations  thus  applicable  to  capital  punishment,  are 
obviously  applicable  also,  although  in  an  inferior  degree,  to 
the  minor  penalties  of  transportation,  or  loss  of  liberty,  or 
even  property;  the  right  to  inflict  the  latter  as  well  as  the 
former,  rests  upon  the  principle  of  necessity  for  the  prevention 
of  wrong. 

"It  appears  to  us,  that  the  law  of  EngkndliM  present 
very  defective,  as  regards  the  means  afforded  for  the  correction 
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of  errors  in  criminal  proceedings;  and  especially  such  as  are 
frequently,  and  indeed  are  almost  necessarily,  incident  to  the 
trial  by  jury.  In  this  respect,  indeed,  tbe  law  isiopoosistent,. 
in  entertaining  the  motion  for  ^  new  trial  in  some  instances^ 
and  denying  it  in  others,  without  any  adequate  reason  for  the 
distinction;  and  is  thus  faulty^  either  in  denying  a  new  trial 
where  it  would  be  consistent  with  justice  to  grant  one,  or  in 
granting  a  new  trial  where  it  ought  properly  to  be  withheld. 
The  instances  in  which  a  new  tjrial  is  grantable,  are  confined 
to  those  where  the  prosecution  is  for  a  misdemeanor  only,  and 
is  pending  in  the  Court  of  Queen'is  Bench.  We  pannot  but 
observe  that  the  distinction  thus  made  in  the  first  instance,, 
between  indictments  for  felony  and  those  for  misdemeanor 
pending  in  the  Court  of  Queen's  Bench,  is  one  not  warranted 
by  &ny  intelligent  principle.  It  woqld  indeed  seem  to  be  more 
leasonable  that,  as  the  penalties  for  felony  are  usually  more 
severe  than  those  which  attach  to  a  mere  misdemeanor,  larger 
means  for  the  correction  of  errof  should  be  afforded  in  the  for- 
ner  case  than  in  the  latter.  Jhe  distinction  betwfeen  pases  of 
piisdemeanor,  pending  in  the  Court  of  Queen's  Bench,  and 
those  pending  in  other  eriminal  courts,  seema  also  to  be  des- 
titute of  any  sound  principle.  It  mi^y  perhaps,  as  to  prose- 
eiilioqs  removed  from  inferior  courts  into  the  Court  of  Queen'» 
Bench)  be  said,  tbat  it  is  presumed  that  they  are  of  oiore  dif- 
fipult  investigation,  and  therefore  that  more  ample  means 
ought  to  be  allowed,  for  accurate  inquiry  and  for  the  correc- 
tion of  e^rofs.  This  may  occasionally  be  so;  but  the  pre- 
sumption cannot  possibly  warrant  so  wide  a  distinction  as 
that  wbich  is  madi*  in  practice;  the  difficulties  which  give  rise 
\o  the  application  for  a  new  trial,  are  frequently  of  a  nature 
not  to  be  foreseen,  and  often  depend  on  the  conduct  of  wit- 
nesses* or  of  the  jury,  or  of  the  direction  of  a  judge  or  presi- 
ding magistrate,  and  not  at  all  op  the  nature  of  the  cause 
itself.  Besides,  as  a  defendant  in  a  cause  depending  in  the 
higher  court,  has  always  the  benefit  of  being  tried  before  one 
of  the  judges  pf  the  spperlor  courts,  the  proceedings  are  less 
likely  to  stand  in  need  of  correction,  than  they  are  when  the 
trial  is  had  before  an  ordinary  ma  istrate. 

**  It  is  aisQ  to  be  observed,  that  the  distinction  has  becD 
soDfie  times  receive^  with  jealousy,  as  operating  in  favor 
of  such  as  can  well  afford  to  remove  the  indictment  into  the 
higher  courts  by  writ  of  c^iiorari. 
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^  A  brief  reference  to  the  ancient  law  may  not  be  unim- 
portant, to  show  that  the  present  distinction  is  not  warranted 
by  any  principle  recognized  by  that  law,  but  is  in  truth  the 
casual  result  of  change  in  circumstances.  Formerly,  as  ap- 
pears from  the  ancient  text  writers  and  authorities,  jurors 
wer6  ndt  persons  who,  like  those  of  the  present  day,  decided 
es  judges  of  facts  up6n  the  testimony  of  others  ;  they  were 
themselves  the  very  eye  and  ear  witnesses  of  the  facts,  or 
were  persons  likely,  from  proximity  to  the  place  in  question, 
to  possess  the  best  means  of  judging  accurately;  and  they 
determined  according  to  their  own  actual  or  presumed  knowl- 
edge. There  could  therefore  be  no  new  trial,  on  the  ground 
that  the  testimony  on  which  the  verdict  was  founded  was 
false  or  insufficient  to  warrant  the  verdict.  In  doubtful  cases, 
recourse  was  had  to  the  trial  by  ordeal,  or  to  a  process  of 
-compurgation;  and  it  was  not  until  after  th^  abandonment  of 
the  former  superstitious  modes  of  trial,  that  juries  began  to 
exercise  the  important  duty  of  deciding  upon  ^videmie.  The 
great  intrinsic  defects  incident  to  such  a  tribunal,  and  the  in- 
convenience and  injustice  experienced  for  want  of  due  means 
of  correction,  at  last  occasioned  a  most  important  change  in 
the  law  as  regarded  civil  causes,  in  admitting  motions  for  new 
trials — a  great  improvement,  but  which  was  not  extended  to 
^rimidal  proceedings,  beyond  the  narrow  limits  to  which  we 
have  already  alluded.  It  is  notorious,  that  at  the  present  day, 
iHit  hearing  of  motions  for  new  trials  iii  civil  causes  is  one 
of  the  most  important  and  frequent  occupations  of  the  com- 
mon law  courts^  and  it  eannot  be  doubted  diM  without  the 
ihieatos  of  correcting  errors  and  mistakes  thus  afforded,'the  trial 
by  jury  would  be  regarded  as  unsatisfactory  and  unsafe. 

"  A  new  trial  in  civil  proceedings,  is  now  allowed  on  the 
plain  and  simple  ground  that  the  practice  is  essential  to  justice, 
for  the  purpose  of  correcting  errors  and  miscarriages  in  its 
administration,  which  cannot  be  excluded,  but  which  require 
remedy.  These,  however,  are  not  peculiar  to  civil  proceed- 
ings. Some  of  them  are  even  more  likely  to  occur  in  criminal 
than  in  civil  proceedings.  Questions  of  civil  right  are  for 
the  most  part  dependent  on  facts,  the  effect  rather  than  the 
^icibtrace  of  which  is  disputed.  Criminal  questions,  on  the 
contrary,  frequently  depend  on  (ransactions  of  a  hidden  and 
seci^t  nature,  the  truth  of  which  is  oftentimes  difficult  to  un- 
ravel; and,  in  consequence,  resort  must  often  be  had  to  a 
chain  of  presumptive  or  circunistabtial  evidence.    Looking 
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therefore  to  the  nature  of  the  inquiry,  it  is  quite  as  lilcely 
that  error  or  mistake  should  occur  in  the  investigation  on  » 
criminal  charge,  as  on  that  of  a  mere  civil  claim.  As  regards- 
the  consequences  of  error  in  the  one  case  and  the  other,  it 
cannot  be  denied  that  a  failiKe  of  justice  in  a  criminal  case,^ 
where  it  may  concern  not  only  property,  liberty, but  even  life- 
itself,  is  of  much  more  serious  importance  than  m  civil  cases, 
where  a  mere  question  of  property  is  concerned.  These  po-- 
sitions  and  their  consequences  are  too  obvious  to  be  dwelt 
upon  ;  yet,  admitting  them  to  be  true,  the  conclusions  must 
necessarily  be,  that  the  precautions  necessary  to  exclude  error 
IQ  the  one  case  are,  a  fortiori^  necessary  iu  the  other.  If, 
with  a  view  to  exclude  the  possibility  ol  injustice,  a  man  is^ 
to  be  allowed  the  benefit  of  a  new  trial,  where  property  to  the 
amount  of  20/.  is  at  stake,  it  is  hard  to  deny  him  protectioi^ 
to  the  same  extent,  where  his  life  is  in  jeopardy.  It  the  ques- 
tion whether  a  pauper  be  legally  settled  in  parish  A*,  or  parisb 
B.,  is  not  to  be  determined  without  power  of  appeal  to  the 
Court  of  Queen's  Bench,  it  is  harsh  to  condemn  him  to  be 
transported  for  life  to  a  penal  settlement,  without  power  of 
appeal.  The  law  in  this  respect  is  at  variance  with  itself, 
and  several  evil  consequences  naturally  result. 

'*  Great  injustice  is  often  done  to  an  innocent  party,  who, 
but  for  the  technical  rule,  would  entitle  himself  to  a  new  trial  ;. 
for  it  cannot  be  doubted  that  cases  not  unfrequently  occur, 
when  the  convict  is  either  altogether  innocent,  or  not  guilty  of 
the  aggravated  aflTence  charged. 

**  Although  it  is  well  known  that  instances  in  which  inno- 
cent persons  have  unfortunately  been  convicted^  are  by  no 
means  rare,  it  may  be  proper  to  refer  to  a  portion  of  the  ex- 
amination, which  have  been  taken  by  us  on  this  subject. 

^  Sir  F.  Pollock,  (now  lord  chief  baron  of  the  exchequer,) 
IQ  answer  to  the  question  : — ^  There  is  another  great  difference 
^  between  felonies  and  misdemeanors^  with  respect  to  the  grant- 

*  ing  of  a  new  trial  ;  it  can  be  had  where  an  indictment  is 
^  before  the  court  of  king's  bench,  but  none  can  be  bad  in  case 
^  of  felony  ;  do  you  conceive  that  that  difference  is  one  which 
^  requires  any  alteration  V  said,   '  The  question  that  is  now 

*  proposed  to  me  recals  some  circumstances  which  occurred  a 
^  few  years  ago,  when  Mr.  Wilde,  of  College-hill,  an  attor- 

*  ney,  was  one  of  the  sheriffs  of  London  ;  and  I  will  endea- 

*  ¥or  to  give  to  the  Commissioners,  (I  am  afraid  but  im{>er- 

*  factlyj)  some  of  the  circumstances  which  occurred  during 
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'  his  shrievaUy,  and   I   wish  that  I  had   been  at  all  aware 

*  that  an  opportunity  would  have  occurred  of  adverting  to 
'  these  circumstances,  as  I  would  have  taken  care  to  have  been 

*  provided  with  more  distinct  information  ;  but  I  think  the 

*  Commissioners  will  probably  feel  it  their  duty,  when  I  have 

*  stated  as  far  as  I  know  the  facts  to  which  I  advert,  to  en- 
'  deavor  to  procure  the  attendance  of  Mr.  Wilde  himself,  and 

*  to  obtain  from  him  more  minutely  the  cases  to  which  I  re- 

*  fer.     I  think  he  was  sheriff  during  part  of  a  year  only,  hav- 

*  ing  been  elected  upon  the  death  of  one  of  the  sherifis  chosen 

*  in  September,  1827.  I  am  not  quite  certain  I  am  correct 
'  as  to  the  date,  but  am  right  within  a  year.  During  the 
'  seven  months  he  was  in  office,  by  his  exertions  he  saved 
'  several  men  from  public  execution,  I  think  as  many  as  seven, 

*  but  I  am  certain  as  to  five.     I  had  frequent  communications 

*  with  him  upon  those  cases,  while  they  proceeded.     My  im- 

*  pression  is,  that  several  out  of  those  cases  were  cases  of 

*  perfect  and  entire  innocence,  and  that  the  others  were  cases 

*  of  innocence,  with  reference  to  the  capital  part  of  the  charge. 

*  The  then  secretary  of  state,  Sir  Robert  Peel,  paid  great  at- 

*  tention  to  every  application  for  mercy,  and  having  satisfied 

*  himself  in  each  case,  that  the  prerogative  of  the  crown  ought 
'  to  interfere,  the  lives  of  every  one  of  the  individuals  were 
'  spared.    It  is  impossible  to  speak  in  too  high  terms  of  the 

*  zeal,  humanity,  unsparing  labour  and  expense,  which  Mr. 

*  Wilde  bestowed  upon  these  occasions,  but  the  result  satisfi- 

*  ed  me  that  the  parties  were  in  several  instances  guiltless  of 
'  any  crime,  and  in  all  cases,  were  such  as  did  not  justify  cap- 

*  ital  punishment ;  and  Sir  Robert  Peel,  after  much  labor  in 
'  the  investigation,  was  of  the  same  opinion.    It  has  always, 

*  since  this  occurred,  been  impressed  upon  my  mind  as  a  very 

*  appalling  fact,  that  in  one  year  so  many  persons  were  saved 

*  from  public  execution,  for  which  I  believe  most,  if  not  all  of 

*  them,  had  been  actually  ordered  ;   and  though,  I  believe, 

*  undoubtedly,  the  sheriffs  of  London  are  in  general  conspic- 

*  uous  for  an  active,  humane  and  correct  discharge  of  their 

*  duty,  they  have  not  all,  and  cannot  have,  the  means  of 
'  bringing  to  the  investigation  of  such  subjects,  the  same  facil- 
'  ity  and  the  same  unsparing  exertion  that  Mr.  Wilde  afford- 

*  ed  while  be  was  sheriff ;  and  I  am  persuaded,  and  have 
been,  ever  since  I  knew  those  facts,  that  unless  the  practical 
difficulties  are  insuperable,  which  I  do  not  apprehend  would  be 
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*  the  case,  some  legal  constitutional  mode  ought  to  be  adopt- 

*  ed;  by   which  errors  and  mistakes,   from   whatever  source 
'  arising,  should  be  corrected  in  criminal  trials^  as  well  as  they 

*  may  now  be  in  civil  cases.' 

"In  consequence  of  Sir  F.  Pollock's  suggestion,  Mr,  Wilde 
was  examined,  and  stated  that  in  the  space  of  nine  months, 
during  which  be  was  one  of  the  sheriffs  of  London,  no  less 
than  six  persons  who  had  been  capitally  convicted  at  the  Old 
Bailey,  and  left  for  execution,  were  saved  from  death,  in  con- 
sequence of  investigations  showing  that  they  had  been  impro- 
perly convicted.  Being  asked,  'Is  it  your  belief  that  many 
'  innocent  persons  do  suffer  from  the  want  of  a  proper  mode 

*  of  inquiry  V  he  answered,  *  I  think  many  innocent  persons 

*  have  suffered — ^the  term  innocent,  I  use  with  reference  to 

*  the  offence  with  which  they  are  charged.'  In  answer  to 
the  question,  'From  your  own  p«^onal  experience  on  the 
subject,  and  your  general  observations  and  knowledge,  do  you 
'think  that  it  would  be  desirable  to  provide  some  more  cer- 
'  tain  means  for  inquiry,  in  cases  of  doubt,  after  conviction  T 
he  said,  '  I  think  it  indispensably  called  for.  From  the  want 
'of  it;  the  sheriffs  and  officers  of  the  prison,  who,  of  course, 
'  are  the  only  persons  in  constant  communication  with  the 
'  prisonn^,  are  often  placed  in  a  most  painful  situation,  in 
'having  to  judge  bow  far,  consistently  with  the  discharge  of 
'  their  own  duties,  they  ought  to  interfere! ' 

•  •  »  ••  •'  •  • 

"  Where  a  party  has  been  convicted,  improper  evidence 
having  been  received  against  him,  or  legal  evidence  for  him 
having  been  rejected  on  the  trial,  injustice  is  done  to  him  if 
the  objection  be  disregarded,  and  injustice  is  done  to  society 
in  allowing  the  objection  to  prevail  to  his  actual  and  final 
discharge.  To  take  a  middle  course  in  such  a  case,  in  miti- 
gating the  sentence  on  account  of  the  doubt,  is  not  only  un- 
just, but  highly  absurd  :  he  cannot  have  been  guilty  of  a 
fraction  of  the  offence,  and  therefore  ought  not  to  be  sub- 
jected to  a  fraction  of  the  punishment.  A  wrong  is  done, 
either  to  the  accused,  in  punishing  him  at  all,  or  to  the  public, 
in  not  punishing  him  according  to  his  desert  Where  tbff 
verdict  of  guilty  is  fairly  warranted  by  proper  evidence,  but 
a  doubt  arises  as  to  sanity,  identity  or  other  material  fact 
from  collateral  sources,  difficulties  result  which  cannot  well 
be  removed  but  by  a  new  trial.  The  execution  of  the  sen- 
tence ^would,  though  legal^  be  barbarous  ;   to  exercise  tlie 
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royal  prerogative,  without  a  searching  investigation,  would  be 
unadrisable  and  impolitic.  The  instituting  a  strict  inquiry, 
would  be  in  effect  to  grant  a  second  trial  ;  it  would  at  least 
admit  the  necessity  for  one,  and  it  would  be  made  under  cir- 
cumstances the  most  disadvantageous  to  the  discovery  of  the 
truth,  without  cny  of  the  powers  and  sanctions  which  in 
courts  of  justice  are  provided  against  fraud  and  imposition. 

"  We  know,  from  long  experience,  that  zealous  exertions 
are  frequently  made  on  the  part  of  the  government,  for  cor- 
recting any  suggested  error  or  mistake  in  respect  of  criminal 
convictions,  and  also  that  those  exertions  have,  in  many  in- 
stances, been  highly  beneficial,  in  rescuing  convicted  but  in- 
nocent persons,  from  capital  and  other  highly  penal  sentences. 
Still,  as  such  inquiriei  must  usually  be  conducted  in  secret, 
they  are  not  unfrequently,  however  unjustly,  the  subject  of 
popular  jealousy  or  suspicion*  It  is  also  necessary  to  ob- 
serve, that  such  an  inquiry  and  statement  as  are  necessary,  in 
order  to  raise  a  sufficient  case  for  further  investigation  by 
authority,  are  often  beyond  the  reach  of  persons  so  unfor- 
tunately situated.  The  difficulties  in  the  way  of  a  prisoner 
obtaining  a  revision  of  his  sentence,  after  an  unjust  convic- 
tion, are  forcibly  stated  by  Mr.  Wilde  in  his  evidence  before 
your  Majesty's  Commissioners  on  Criminal  Law.  Being 
asked  his  opinion,  whether  a  prisoner  had  any  sufficient 
means  of  procuring  a  revision  of  his  case,  he  says  : — ^  I  do 

*  not  consider  that  at  present  there  are  any  sufficient  means. 

*  The  prisoner  convicted  in  London  and  Middlesex,  may  pre* 

*  sent  a  petition  to  the  King  in  Council,  through  the  Home 

*  Secretary,  which  may  of  course  state  all  the  grounds,  either 
'of  fact  or  in  law,  upon  which  the  conviction  ought  not  to 
'have  taken  place,  and  craving  the  mercy  of  the  crown  ;   or 

*  if  tried  at  the  assizes,  may  present  a  similar  petition  to  the 
'judge   who  tries  him.      This  cannot    be   considered  as  in 

*  the  nature  of  an  appeal.  From  the  state  of  destitu- 
'  tion  and  ignorance  in  which  prisoners  generally  are,  and 
'from  the  want  of  a  court  and  proper  officers,  the  prisoners 
'have  not  the  means  for  bringing  their  cases  in  a  proper 
'state  for  reconsideration  ;  and  I  think  I-  may  state,  that 
'the  prisoners  generally  consider  that  the  only  benefit 
'  that  they  cam  derive  from  a  petition  <  so  presented,  is  from 
'  the  mercy  of  the  Crown.  Practically  speaking,  unless 
'  sberiffi,  magistrates  and  governors  of  prisons,  and  their 
'  officers,  or  charitable  individuals,  exert  themselves  in  col- 
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*  lecting  and  authenticating  the  grounds  upon  which  a  pri* 
^  soner  seeks  for  the  relief,  and  subsequently  take  the  trouble 

*  of  communicating  with  the  Secretary  of  State,  the  prisoners 

*  have  little  or  no  chance  of  a  successful   result  to  their  ap- 
'  plication.     This  applies  as  well  to  those  who  are  innocent, 

*  as   to  those  who  merely  seeC  for  a  mitigation  of  the  sen- 
'  tence.' 

" '  From  the  experience  you  have  personally  had,  do  you 
'  think  it  just  and  proper,  or  even  necessary  that  there  should 
'  be  some  regular  and  settled  mode  by  which  prisoners,  even 
'  after  conviction,  may  obtain  a  revision  of  their  case  in  par- 
'  ticular  instances  V  *  I  do;  and  I  am  perfectly  satisfied 
'  that  many  persons  have  suffered  punishments,  where  they 
'  have  been  positively  innocent  of  the  crime  with  which  they 
'  are  charged,  and   which,   if  there  had  been    any  court   of 

*  appeal,  with,  of  course,  proper  officers  appointed,  to  whom 

*  the  parties  accused  might  have  stated  their  grounds  of  ap- 
'  peal,  there  would   have  been  a  reversal  of  their  conviction 

*  or  sentence*' 

*'  *  In    your   judgment,  are    the    generality    of    prisoners 
'  aware  of  the  means  by  which   a  revision  may  be  occasion- 

*  ally  obtained,  by  an  application  to  the  secretary  of  state  V 
'  I  have  no  doubt  that  it  is  known  in  prison  conversation, 
'  that  there  is  what  is  called  a  revision  of  the  case,  (that  is, 
'  in  capital  felonies,  but  not  otherwise;)  but  it  is   only  done 

*  in  the  form  of  a  petition,  and  is  therefore  rather  an  appeal 
'  to  mercy,  than  the  assertion  of  a  right,  and  it  is  attended 
'  with  considerable   difficulties   to  the  prisoners^  from  their 

*  poverty  and  destitution.' 

"  *  Have  you  had  opportunities,  from  filling  the  offices  of 
'  sheriff  and  under  sheriff,  of  knowing  what  the  situation  is, 
'  of  persons  who  have  been  convicted,  and  the  difficulty  of 
'  obtaining  a  revision  of  their  case  V  '  I  have  had  that  op- 
'portunity;  for,  during  the  time  I  was  in  office,  both  as 
'  sheriff  and  under  sheriff,  I  never  failed   attending  in  court, 

*  at  the  trial  of  prisoners  at  the  sessions  at  the  Old  Bailey, 
^  and  I  was  constantly  through  the  prison  of  Newgate.' 

"  *  Now,  from  the  experience  you  have  had,  in  your  judg- 
^  ment  do  you  think  it  essential  to  justice,  that  revisions  should 
'  occasionally  take  place  after  conviction?' '  Yes,  I  think  so:  in 

*  all  important  cases  to  the  prisoners,  where,  if  injustice  is  done, 
^t  would  be  more  serious  than  in  minor  offences,  although, 

*  upon  prbciple,  justice  should  of  course  be  equal  to  all.'  " 
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The  views  thus  expressed  in  the  report  of  the  British  Com- 
missioners, have  attracted  much  attention  in  that  country.  In 
an  article  in  the  London  Jurist^  vol.  2,  part  2,  p,  449,  450, 
several  extracts  from  the  report  are  given,  and  in  concluding 
a  review,  highly  commendatory  of  the  principles  contain- 
ed in  it,  the  reviewer  observes :  "  After  these  extracts 
from  the  report,  containing  such  sound  and  convincing  reasons 
for  the  proposed  change  in  the  law,  any  observations  of  our 
own  would  be  superfluous.  To  our  minds  they  seem  unan- 
swerable ;  and  we  have  inserted  them  in  our  pages,  in  the 
hope  that  it  may  be  the  means  of  making  them  known  to  some 
of  our  readers,  who  would  not  probably  see  them  in  the  bulky 
volume  of  the  report." 

§  521.  A  new  trial  is  a  re-examination  of  the  issue^  in 
the  same  court,  before  another  jury,  after  a  verdict  has 
been  given. 

§  522.  A  new  trial  can  be  granted  by  the  court  in 
which  the  former  trial  was  had,  only  in  the  cases  pro- 
^^4<led  in  section  524. 

§  523.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position,  as  if  no  trial  had  been  had  All 
the  testimony  must  be  produced  anew ;  and  the  former 
verdict  cannot  be  used  or  referred  to,  either  in  evidence 
^r  in  argument. 

§  524.  The  court  in  which  a  new  trial  is  had  upon  an 
issue  of  fact,  has  power  to  grant  a  new  trial,  when  a 
verdict  has  been  rendered  against  the  defendant,  by 

which  his  substantial  rights  have  been  prejudiced,  upon 

* 
his  application,  in  the  following  cases : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the 
indictment  be  for  a  felony ; 
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2.  When  the  jury  has  received  any  evidence  out  of 
court,  other  than  that  resulting  from  a  view,  as  provided 
in  section  468. 

3.  When  the  jury  have  separated  without  leave  of 
the  court,  after  retiring  to  deliberate  upon  their  verdict, 
or  been  guilty  of  any  misconduct  by  which  a  fair  and 
due  consideration  of  the  case  has  been  prevented : 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other*  than  a  fair  expression  of  opinion  on  the 
part  of  all  the  jurors : 

5.  When  the  court  has  misdirected  the  jury  in  a  mat- 
ter of  law,  or  has  refused  to  instruct  them  as  prescribed 
in  section  477 ; 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 
But  no  more  than  two  new  trials  can  be  granted,  for  this 
cause  alone. 

§  526.  The  application  for  a  new  trial  must  be  made 
before  judgment,  and  can  be  made  only  upon  leave 
granted  by  the  court. 

§  526.  If  leave  be  granted,  the  court  must  prescribe 
the  time  and  manner  of  making  the  application. 
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CHAPTER  III. 

ABLEST   OF  JrUDGfiftENT. 

•scTioir  527.  Motion  xn  arrest  of  jadgment,de9ned4aad,iipon  what  dedtfl^lsfova^a^- 
628.  Court  may  arrest  judgment,  without  motion. 

529.  Motion,  when  and  how  made. 

530.  Effect  of  arresting  the  judgment. 

531.  Defendant  when  to  be  held  or  discharged. 

§  527.  A  motion  in  arrest  of  judgment  is  an  applica- 
tion, on  the  part  of  the  defendant,  that  no  judgment  be 
rendered  on  a  plea  or  verdict  of  guilty,  or  on  a  verdict 
against  the  defendant  on  a  plea  of  a  former  conviction 
or  acquittal.  It  may  be  founded  on  any  of  the  defects 
in  the  indictment,  mentioned  in  section  342. 

§  528.  ThiB  £ourt  may  also,  on  its  own  ^w  of  «i|r 
of  these  defects,  arrest  the  judgment,  without  motion^ 

The  last  two  sections  are  substantially  conformable  to  the 
existing  practica 

§  529.  The  motion  must  he  made,  before  or  at  the 
time  when  the  defendant  is  called  for  judgment.  If 
^nade  before,  it  must  be  on  notice  to  the  district  attor- 
ney, or  in  his  presence. 

When  the  defendant  is  called  for  judgment,  he  may  now 
move  in  arrest.  It  seems  reasonable  to  provide  that  if  the 
motion  be  made  before  that  time,  it  should  be  on  notice  to 
the  district  attorney. 

§  630.  The  effect  of  allowing  a  motion  in  arrest  of 
judgment,  is  to  place  the  defendant  in  the  same  situa- 
tion in  which  he  was  before  the  indictment  was  found. 

Declaratory  of  the  existing  rule. 
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§  531.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
sonable ground  to  believe  the  defendant  guilty,  and  a 

new  indictment  can  be  framed  upon  which  he  may  be 
convicted,  the  court  may  order  him  to  be  re-committed 
to  the  officer  of  the  proper  county,  or  admitted  to  bail 
anew,  to  answer  the  new  indictment.  If  the  evidence 
show  him  guilty  of  another  offence,  he  must  be  com- 
mitted or  held  thereon ;  and  in  neither  case,  is  the  ver- 
dict a  bar  to  another  prosecution  or  indictment  for  the 
same  offence.  But  if  no  evidence  appear,  sufficient  to 
charge  him  with  any  offence,  he  must,  if  in  custody,  be 
discharged,  or  if  admitted  to  bail,  his  bail  is  exonera- 
ted, or  if  money  have  been  deposited  instead  of  bail,  it 
must  be  refunded  to  the  defendant ;  and  the  arrest  of 
judgment  operates  as  an  acquittal  of  the  charge  upon 
which  the  indictment  was  founded. 
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TITLE  II. 

OF  THE  JUDGMENT  AND  EXECUTION. 

CHAn'KB  I.  Th«  jadi^ent. 
II.  The  execution. 

CHAPTER  I. 

THE  JUDGMENT. 

SxcTioN  53^  533.  Time  for  pronouncinif  judgement,  to  be  appointed  by  the  court. 

534.  In  felony,  defendant  must  be  present.  In  misdemanor,  judgment  may 

be  pronounced  in  his  absenca. 

535.  When  defendant  is  in  custody,  how  brought  before  the  court  for 

judgment. 

536.  How  brought  before  the  court,  when  he  is  on  bail. 

537.  Bench  warrant  to  issue. 

538.  Form  of  bench  warrant. 

639, 540.  Service  of  the  bench  warrant. 

541.  Arraignment  of  defendant  for  Judgment. 

542.  What  cause  may  be  shown  against  the  Judgment. 

543.  If  no  sufficient  cause  shown,  judgment  to  be  pronounced. 

544.  Court  may  summarily  inquire  into  circumstances  in  aggravation  or 
mitigation  of  puniehment. 

545.  Testimony  how  given. 

546.  No  other  testimony  or  representations  to  be  received. 

547.  Violation  of  the  last  section,  how  punished. 

548.  On  conviction  of  two  or  more  offences,  judgment  of  imprisonment 

on  one  to  commence  at  the  expiration  of  the  imp rieonment  another. 

549.  Duration  of  imprisonment,  on  a  judgment  to  pay  a  fine. 
^60.  The  judgment  roll. 

§  532.  After  a  plea  <Mr  verdict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of  a  former 
conviction  or  acquittal,  if  the  judgment  be  not  arrested, 
or  a  new  trial  granted,  the  court  must  appoint  a  time 
for  pronouncing  judgment. 

{  533.  The  time  appointed  must  be  at  least  two  days 
after  the  verdict,  if  the  court  intend  to  remain  in  aea- 
aioii  80  long,  or  if  not,  as  remote  a  time  as  caa  rcai^ 
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sonably  be  allowed.     But  in  no  case  can  the  judg 
ment  be  rendered,  in  less   than   six   hours  after  the 
verdict. 

It  has  been  the  praotice,  with  but  few  ^xecptions,  to  pro- 
nounce judgment  immediately  upon  conviction.  It  seems  but 
reasonable,  to  allow  sometime  either  to  move  for  a  new  trial 
or  in  arrest  of  judgment.  In  Liv.  Crim.  Code^  640,  art. 
416,  three  days  is  allowed  for  this  purpose.  Lest  judgment 
should  be  postponed  to  another  term,  the  provision  contained 
in  this  section  is  introduced. 

§  534.  For  the  purpose  of  judgment,  if  the  conviction 
be  for  a  felony,  the  defendant  nrast  be  personally  pres- 
ent; if  it  be  for  a  misdemeanor,  judgment  may  be  pro- 
nounced in  his  absence. 

By  the  existing  practice,  the  defenflant  can  in  no  case 
be  sentenced  to  imprisonment  unless  lie  l3e  present.  It 
would  seem  that  this  is  uooecessary,  in  cases  of  misde- 
meanor,  where  the  imprisonment  can  in  no  ease  exceed  a 
year.  Especially  is  it  unnecessary  mder  the  ]>Fovision  of  the 
code,  authorizing  the  execution  of  the  judgment  upon  a  cer- 
tified copy  of  the  sentence.     See  sec.  551. 

§  535.  When  the  defendant  is  in  custody,  the  court 

may  direct  the  officer  in  whose  custody  he  is,  to  bring 

him  before  it  for  judgment :  and  the  officer  must  3o  so 
accordingly. 

§  536.  If  the  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not 

appear  for  judgment,  when  his  personal  attendance  is 
necessary,  the  court,  in  addition  to  the  forfeiture  of  the 
undertaking  of  bail  or  of  the  money  deposited,  may^ 
direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest* 
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§  537.  The  clerk,  on  the  application  of  the  district 
attorney,  may  accordingly,  at  any  tinae  after  the  order, 
Drhether  the  court  be  sitting  or  not,  issue  a  bench  war- 
rant into  one  or  more  counties. 

§  538.  The  benck  Warraiit  tnifsit  be  fiab&tatttially  in 
>die  folldwing  form: 

^  County  oT  Albany,  jor  as  the  case  may  be.] 

**Iii  tbe  ttiame  6f  th€  people  of  the  sta^e  of  New-York— 

•  ^'To  *ny  sheriff,  constable,  marshal  or  polic^- 

mah  ih  Vhis  stat6.    i.  !ft.  havihg  been  on 

j^AL.]      tfce  day  of  1850,  duly  coA- 

vfctied   in  the   court  of  iessickis  of  the  county 

of  Albany,  (or  as  tbe  case  may  fee,)  of  the 

crime  of,  [designating  it  generally.] 

**  You  are  therefore  c^immandcd,  forthwith  to  arrest 
the  above  named  A.  R,  and  bring  him  before  that  court 
for  judgment ;  or  if  the  court  have  adjourned  for  the 
term,  you  are  to  deliver  him  into  the  custody  of  the  she- 
riff of  the  county  of  Albcauj^  [or  as  the  case  may  be,  or 
tn  the  city  and  county  of  New- York  "  to  the  keeper  of 
the  city  prison  of  the  city  of  New- York."  j 

"  City  of  Albany^  [or  as  the  case  may  be]  the         day 

€of        ,  i850. 

"  By  order  of  the  court 

''  E.  F.,  clerk.'' 

§539,  The  bench  warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest ;  except  that 

[CB2M.  CX>DC.J  17 
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when  served  in  another  county,  it  need  not  be  endorsed 
by  a  magistrate  of  that  county. 

§  540.  Whether  the  bench  warrant  be  served  in  the 
county  in  which  it  was  issued,  or  in  another  county^ 
the  officer  must  arrest  the  defendant  and  bring  him  be- 
jfore  the  court,  or  commit  him  to  the  officer  mentioned 
in  the  warrant,  according  to  the  command  thereof. 

§  541.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk  under  its. 
direction,  of  the  nature  of  the  indictment,  and  of  his 
plea,  and  the  verdict,  if  any  thereon ;.  and  must  be  asked 
whether  he  have  any  legal  cause  to  show,  why  judg- 
ment should  not  be  pronounced  against  him. 

§  542.  He  may  show  for  cause,  against  the  judgment,. 

1.  That  he  is  insane ;  and  if,  in  the  opinion  of  the 
court,  there  be  reasonable  ground  for  believing  him  to 
be  insane,  the  question  of  his  insanity  must  be  tried  as. 
provided  by  sections  722  to  725,  both  inclusive.  If  up- 
on the  trial  of  that  question,  the  jury  find  that  he  is 
sane,  judgment  must  be  pronounced ;  but  if  they  find 
him  insane,  he  must  be  committed  to  the  state  lunatic 
asylum  until  he  become  sane ;  and  when  notice  is  giv- 
en of  that  fact,  as  provided  in  section  72  &,  he  m^st 
brought  before  the  court  for  judgment : 

2.  That  he  has  good  cause  to  offer,  either  in  arre 
of  judgment,  or  for  a  new  trial;    in  which  case  th 
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court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  ar- 
rest of  judgment,  or  for  a  new  trial* 

§  543.  If  no  sufficient  cause  be  alleged,  or  appear  to 
the  court,  why  judgment  should  not  be  pronounced,  it 
must  thereupon  be  rendered. 

The  last  three  sections  are  in  conformity  with  the  existing 
practice. 

§  544.  After  a  plea  or  verdict  of  guilty,  in  a  case 
where  a  discretion  is  conferred  upon  the  court  as  to  the 

extent  of  the  punishment,  the  court,  upon  the  sugges- 
tion of  either  party,  that  there  are  circumstances,  which 
may  be  properly  taken  into  view,  either  in  aggravation 
or  mitigation  of  the  punishment,  may,  in  its  discretion, 
hear  the  same  summarily  at  a  specified  time,  and  upon 
such  notice  to  the  adverse  party  as  it  may  direct. 

§  545.  The  circumstances  must  be  presented,  by  the 
testimony  of  witnesses  examined  in  open  court;  ex- 
cept, that  when  a  witness  is  so  sick  or  infirm,  as  to  be 
unable  to  attend,  his  deposition  may  be  taken  by  a  ma- 
gistrate of  the  county,  out  of  court,  at  a  specified  time 
and  place,  upon  such  notice  to  the  adverse  party  as  the 
court  may  direct. 

§546.  No  affidavit,  or  testimony,  or  representation 
of  any  kind,  verbal  or  written,  can  be  offered  to,  or  re- 
ceived by  the  court,  or  a  member  thereof,  in  aggrava- 
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tion  or  mitigation  of  the  punishment,  except  as  provided 
m  the  last  two  sections. 

§  547.  A  violation  of  the  last  section  is  punishable  as 
a  misdemeanor,  on  the  part  of  the  person  oflfering  or 
receiving  the  affidavit  or  representation ;  and  the  per- 
son offering  it  may,  in  addition,  be  punished  by  the 
court  for  a  contempt. 

The  practice  on  the  subject  embraced  in  the  last  four 
sections  is  extremely  loose,  and  is  wholly  unregulated,  either 
by  statute  or  by  rule.  Where  the  defendant  is  convicted.  If 
it  be  by  a  plea  of  guilty,  the  courts  sometimes  inform  them- 
selves of  the  circustances  of  the  case,  so  as  properly  to  gnid* 
uate  the  punishment,  by  a  reference  to  the  depositions  on 
which  the  defendant  was  held  to  answer;  and  in  other  cases, 
by  summarily  hearing  the  witnesses  or  receiving  their  affida- 
vits. On  the  other  hand,  where  the  defendant  p'eads,  guilty, 
it  is  very  common  to  deliver  to  the  court  affidavits  in  mitiga- 
tion, which  are  in  turn  rebutted  by  the  other  side.  The  whole 
of  this  practice  is  extra  judicial,  and  leads  to  greiit  abuse. 
The  Commissioners  think  it  should  be  regulated;  and  for  this 
purpose  propose  these  sections,  which,  with  what  has  been 
said,  sufficieetly  explain  tfa^nselves. 

§  548.  If  the  defendant  have  been  convicted  of  two 
or  more  offences,  before  judgment  on  either,  the  judg- 
ment may  be,  that  the  imprisonment  upon  any  one 
may  commence  at  the  expiration  of  the  imprisonment 
upon  any  other  of  the  offences. 

Contormable  to  the  existing  practice. 

§549.  A  judgment  that  the  defendant  pay  a  ii&e, 
may  also  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  specifying  the  extent  of  the  imprisonment ; 
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Tvhich  cannot  exceed  one  day  for  every  two  dollars 
of  the  fine. 

A  sentence  that  the  defendant  stand  committed  until  a  £ne 
be  paid,  is  now  virtually  a  sentence  of  perpetual  imprison- 
menty  unless  the  fine  be  either  paid  or  remitted.  The  Com- 
missioners deem  it  proper  to  provide,  that  the  extent  of  the 
imprisonment  be  limited;  and  they  think  that  the  rule  pre* 
scribed  in  this  section  is  reasonable 

§550.  When  judgment  upon  a  conviction  is  render- 
^,  the  clerk  must  enter  the  same  upon  the  minutes,  stat- 
ing briefly  the  offence  for  which  the  conviction  has  been 
had ;  and  must  immediately  annex  together  and  file  the 
following  papers,  which  constitute  the  judgment  roll: 

1.  A  copy  of  the  minutes  of  a  challenge  interposed 
\>Y  the  defendant  to  the  panel  of  the  grand  jury,  or  to 
an  individual  grand  juror,  and  the  proceedings  and  de- 
cision thereon : 

2.  The  indictment,  and  a  copy  of  the  minutes  of  the 
plea  or  demurrer: 

3i  A  copy  of  the  minutes  of  a  chaUengie,,  which  may 
hdk^e.  been,  interposed  to  the  panel  of;  the  trial  jiury,  ox. 
to^an. individual  juror,  and:  the  proceedingaand  decip^ 
aUuiithereon: 

4i  A  copy  of  the  minutes  of  the  trial: 

6.  A  copy  of  the  minutes  of  the  judgments 

G;^  The  bill  of  exceptions,  if  theie  be^  oiie# 

Tbis  section  abolishes  the  present  fecbViiCHi,'  and^  iH'  mtff* 
re^eots^  unmeaiHiig;  forot  of.thr  jud^neiit  roll,  andbahslitvle^ 
in  its  place  a  plain  and  accurate  history  of  the  case. 
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CHAPTER  II. 

THE    EXECUTION. 

ECTION  552.    Authority  for  the  execution  of  a  judgement,  except  of  death. 
562.    Commitment  of  the  defendant. 
553,  554.    Judgement  of  imprisonment,  by  whom  and  how  executed. 

555.  Power  of  sheriff  to  require  assistance.    Refusal  to  assist,  how  pun- 

ished. 

556.  Warrant  of  execution,  upon  judgment  of  death.  Time  of  execution. 

557.  On  judgment  of  death,  presiding  judge  to  transmit  to  governor  a 

statement  of  the  conviction,  judgment  and  testimony. 

558.  Governor  may  require  opinion  of  judges  of  court  of  appeals  and 

supreme  court  and  of  the  attorney -general,  or  any  of  them. 

559.  Judgment  of  death  not  to  be  reprieved  or  suspended,  except  by 

sheriff,  as  provided  in  next  seven  sections. 

560.  If  good  reason  to  suppose  defendant  insane,  jury  to  inquire  into  it 

how  and  by  whom  ordered. 

561.  Duty  of  district  attorney,  upon  the  inquisition. 

562.  Inquisition,  how  certified  and  filed. 

563, 564.    Proceedings  upon  the  finding  of  the  jury. 

565.  If  good  reason  to  suppose  female  defendant  pregnant,  jury  to  in- 

quire into  it  how  and   by  whom  ordered.    Proceedings  upon  the 
inquisition. 

566,  567.    Proceedings  upon  the  finding  of  the  jury. 

568,  569.    Proceedings  when  judgment  of  death,  remaining  in  force,  has 
not  been  executed. 

570.  Punishment  of  death,  how  inflicted. 

571.  Execution,  where  to  talce  place. 

572.  Who  to  be  present  at  the  execution. 

573.  Certificate  of  the  execution. 

574.  Certificate,  how  filed  and  published. 

§  551.  When  a  judgment,  except  of  death,  has  been 
pronounced,  a  certified  copy  of  the  entry  thereof  upon  the 
minutes,  must  be  forthwith  furnished  to  the  officer 
whose  duty  it  is  to  execute  the  judgment ;  and  no  other 
warrant  or  authority  is  necessary,  to  justify  or  require 
its  execution. 

§  552.  If  the  judgment  be  imprisonment,  or  a  fine 
and  imprisonment  until  it  be  paid,  the  defendant  must 
forthwith  be  conunitted  to  the  custody  of  the  proper 
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•officer,  and  by  him  detained,  until  the  judgment  be 
complied  with. 

Taken  from  2  R.  S.y  3d  €d,  824,  sec  13,  14;  but  made  ap- 
plicable to  all  judgments  on  conviction,  and  not  merely  to  a 
judgment  of  imprisonment. 

§  553.   When  the   judgment  is  imprisonment  in  a 

county  jail,  or  a  fine  and  that  the  defendant  be  im- 
prisoned until  he  be  paid,  the  judgment  must  be  exe- 
cuted by  the  sheriff  of  the  county.  In  all  other  cases, 
when  the  sentence  is  imprisonment,  the  sheriff  of  the 
county  must  deliver  the  defendant  to  the  proper  officer, 
in  execution  of  the  judgment. 

§  654,  If  the  judgment  be  imprisonment,  except  in 
a  county  jail,  the  sheriff  must  deliver  a  copy  of  the 
entry  of  the  judgment  upon  the  minutes  of  the  court,  to- 
gether with  the  body  of  the  defendant,  to  the  keeper  of 
the  prison,  in  which  the  defendant  is  to  be  imprisoned. 

§555.  The  sheriff  or  his  deputy,  while  conveying 
the  defendant  to  the  proper  prison,  in  execution  of  a 
judgment  of  imprisonment,  has  the  same  authority  to 
require  the  assistance  of  any  citizen  of  this  state,  in 
securing  the  defendant,  and  in  retaking  him  if  he  es- 
cape, as  if  the  sheriff  were  in  his  own  county;  and 
every  person  who  refuses  or  neglects  to  assist  the 
sheriff,  when  so  required,  is  punishable,  as  if  the  sheriff 
were  in  his  own  county. 

The  last  section  is  taken  from  2  it.  S.  3d  ed.,  824.  sec,  15. 
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§556.  When  judgment  of  death  is  rendered,  ttyr 
members  of  the  court  or  the  majority  of  them,  of  whom 
the  presiding  judge  must  be  one,  must  sign  and  de^ 
liver  to  the  sheriff  of  the  county,  a  warrant,  stating  the 
conviction  and  judgment,  and  appointing  a  day  od 
which  the  judgment  is  to  be  executed,  which  must  not 
be  less  than  thirty,  nor  more  than  sixty  days  from  the 
time  of  the  judgment. 

Taken  from  2  R.  S.,  3d  ed,  747 j  sec.  11,  12.  The  only 
alteration  is,  in  substituting  thirty  ami  sixty  days,  instead  o£ 
four  and  eight  weeks,  as  the  titre  within  which  sentence  of 
death  must  be  executed.  This  alteration  is  made  to  conform 
the  code  in  this  particular,  to  the  uniform  mode  of  |  rescribing^ 
time  in  statutes,  oy  daySy  and  not  by  weeks., 

§  557.  The  presiding  judge  of  the  court  at  which  a 
conviction  requiring  judgment  of  death  is  had,  must, 
immediately  after  the  conviction,  transmit  to  the  gov- 
ernor, by  mail,  a  statement  of  the  conviction  and  judg- 
ment)  and  of  the  testimony  given  at  the  triaL 

§  668.  The  governor  may  thereupon  require  the  opin- 
ion, of  the  judges  of  the  court  of  appeals,  and  supreme 
court,  and  of  the  attorney-general,  or  of  any  of  them^ 
n^n  the  statement  so  furnished. 

The  last  two  sections  are   substantially  the  same  as    Later 
o/*  1847»p.  437,  ch.  328,  sec   I,  2. 

§  659.  No  judge,  court  or  officer,  other  than  the  gov- 
ernor, can  reprieve  or  suspend  the  execution  of  a  judg- 
ment of  death,  except  the  sheriff,  in  the  cases  provided 
in  the  next  eight  sections. 
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Substantially  the  same  as  2  R.  5.,  3d  (d,  747,  sec.  16. 

^  660-  If,  after  judgment  of  deaths  there  be  good  rea-- 
80B  to  suppose  that  the  defendant  has  become  insane, 
the  sheriff  of  the  county,  with  the  concurrence  of  a 
judge  of  the  court  by  which  the  judgment  was  render* 
ed>  may  summon  from  the  list  of  grand  jurors,  a  jury  of 
twelve  persons  to  inquire  into  the  supposed  insanity, 
mgd  must  give  immediate  notice  thereof  to  the  district 
hXtfixn^j.  of  the  county. 

Taken  from  Laws  of  1817,  p.  437,  sec.  3;  except  that 
the  words  "  a  judge,  of  the  court  by  which  the  judgment  was 
rendered,"  are  substituted  in  place  of  the  words  "  a  justice  ot 
the  supreme  court,  or  if  he  be  absent  from  the  county,  with 
the  concurrence  of  the  county  judge  of  the  county  in  which 
the  conviction  was  had;"  and  except  also  that  the  jury  is 
required  to  be  taken  from  the  list  of  grand  jurors. 

^661.  The  district  attorney  must  attend  the  inquisi- 
tioOv  aod  may  produce  witnesses  before  the  jury ;  for 
Ds^ch:  purpose,  he  may  issue  process  in  the  same  manr 
Qsr  Qi:fiH!  witoesses  to  attend  before  the  grand  jury; 
^dd:  disobedience  thereto  may  be  punished  at  the  next 
C((^i|irt^ojf  oyer  and  terminer  of  the  county,  in  the  sanuti 
inflQiier  as  dii^obedience  to  process  issued  by  thatcourfar. 

Taken  from  2^R.  5:,  3d  ed.  747,  sec.  17. 

$  562.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

§  5,6p.  If;  it  be  found  by  the  inquisition,  that  the  de- 
fi^aqit  is  san?,  the  sheriff  must  extecu^ethe  judgmettt^ 
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but  if  it  be  found  that  he  is  insane,  the  sheriff  must  sus- 
pend the  execution  of  the  judgment,  until  he  receive  a 
warrant  from  the  governor,  or  from  a  majority  of  the 
judges  of  the  supreme  court  elected  in  the  district,  di- 
recting the  execution  of  the  judgment. 

The  last  two  sections  are  taken  substantially  from  2  R.  S^y 
3d  ed,  747,  748,  sec.  18,  19. 

§564.  If  the  inquisition  find  that  the  defendant  is 
insane,  the  sheriff  must  immediately  transmit  it  to  the 
governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execu- 
tion of  the  judgment. 

New,  but  necessary  to  carry  out  the  spirit  of  the  last  two 
sections. 

§  565,  When  there  is  good  reason  to  suppose,  that  a 
female,  against  whom  judgment  of  death  is  rendered,  is 
pregnant,  the  sheriff  of  the  county,  with  the  concur- 
rence of  a  judge  of  the  court  by  which  the  judgment 
was  rendered,  may  summon  a  jury  of  six  physicians  of 
the  county,  to  inquire  into  the  supposed  pregnancy. 
Immediate  notice  thereof,  must  be  given  to  the  district 
attorney  of  the  county.  The  provisions  of  sections  561 
and  562,  apply  to  the  proceedings  upon  the  inqui- 
sition. 

Substantially  the  same  as  2  1{.  5.  Zd  ed.  748,  sec.  20. 

§  566.  If  it  be  found  by  the  inquisition,  that  the  fe- 
male is  not  pregnant)   the  sheriff  must  execute  the 
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judgment.  If,  however,  it  be  found  that  she  is  preg- 
nant, the  sheriff  must  suspend  the  execution  of  the 
judgment,  and  transmit  the  inquisition  to  the  governor. 

§  567.  When  the  governor  is  satisfied  that  the  fe- 
male is  no  longer  pregnant,  he  may  issue  his  warrant 
appointing  a  day  for  the  execution  of  the  judgment. 

The  last  two  sections  are  in  substantial   conformity  with  2 
R.  S.,  3d  ed.  748,  sec.  21,  22. 

§  568.  If,  for  any  reason,  a  judgment  of  death  have 
not  been  executed,  and  it  remain  in  force,  the  supreme 
court,  at  a  general  term  in  the  district,  on  the  applica- 
tion  of  the  district  attorney  of  the  county  where  the 
conviction  was  had,  must  order  the  defendant  to  be 
l)rought  before  it ;  or,  if  he  be  at  large,  a  warrant  for 
iis  apprehension  may  be  issued  by  that  court,  or  by  a 
judge  thereof 

Substantially  the  same  as  2  /?.  ;S*.,  3d  ed.  748,  sec.  23;  ex- 
cept, that  an  order  to  bring  up  the  defendant,  is  substituted 
instead  of  a  habeas  corpus,  which  seems  unnecessary. 

^  569.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
son exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  of  the  proper  county  exe- 
cute the  judgment  at  a  specified  time.  The  sheriff 
must  execute  the  judgment  accordingly. 

Same  as  2  It.  5.,  3d  ed.  748,  sec.  24. 
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§  570.  The  punishment  of  death  must  be  inflicted,, 
by  hanging  the  defendant  by  the  neck  until  he  he 
dead. 

Same  as  2  R.  S.,  3d  ed.  748,  sec.  25. 

§  571.  A  judgment  of  death  must,  (except  in  the  city- 
and  county  of  New  York,)  be  executed  within  the  walla 
of  the  jail  of  the  county  in  which  the  conviction  was 
had,  or  within  a  yard  or  enclosure  adjoining  the  jail. 
In  the  city  and  county  of  New- York,  it  must  be  execu- 
ted within  the  walls  of  the  city-prison  of  the  city  of 
New- York,  or  within  a  yard  or  enclosure  adjoining  the 
same.  If  there  be  no  such  jail  or  prison  in  the  county 
in  which  the  conviction  was  had,  or  if  it  become  unfit 
or  unsafe  for  the  confinement  of  prisoners,  or  be  des- 
troyed by  fire  or  otherwise,  and  the  jail  of  another 
county  have  been  legally  designated,  for  the  confinement 
of  the  prisoners  of  the  county  in  which  the  conviction 
was  had,  the  judgment  must  be  executed  within  the 
walls  of  the  prison  so  designated,  or  within  a  yard  or 
enclosure  adjoining  the  same. 

This  section  is  taken  from  2  R.  S,  3d    ed.  7^8,  sec,  26.  It 
is  deemed   advisable,   however,   to   make   it  mor<»  explicit  in 
reference  to  the  distinction  between  the  city-prison  of  the, 
city  of  Ntw-York,  and  the   jails  in  the  other  counties.      The 
last  sentence,  as  above,  is  inserted,  in  conformity  with  Lawf- 
0/1846,  p.  131,  ch.  118. 

§  572.  The  sherifForunder-sheriffof  the  county  must 
be  present  at  the  execution,  and  must  invite  the  pre- 
sence, (by  at  least  three  days  notice,)  of  the  judge,  dis- 
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trict  attorney,  clerk  and  surrogate  of  the  county,  to- 
gether with  two  physicians  and  twelve  reputable  citi- 
zens, to  be  selected  by  him.  He  must  also,  at  the 
request  of  the  defendant,  permit  any  minister  of  the 
gospel  whom  the  defendant  may  name,  and  any  of  his 
relatives,  to  attend  the  execution;  and  also  such  peace 
oflSicers,  as  the  sheriff  or  under-sheriff  may  deem  proper. 
But  no  other  persons  than  those  mentioned  in  this  sec- 
tion, can  be  present  at  the  execution ;  nor  can  any  per- 
son under  age  be  allowed  to  witness  the  same. 

§  573.  The  sheriff  or  under-sheriff,  and  the  judges  at- 
tending the  execution,  must  prepare  and  sign,  with  their 
names  of  office,  a  certificate,  setting  forth  the  time  and 
place  of  the  execution,  and  that  the  judgment  was  exe- 
cuted upon  the  defendant,  according  to  the  provisions 

of  the  last  three  sections :  and  must  cause  the  certifi- 
cate to  be  signed  by  tlie  public  officers,  and  by  at  least 
twelve  persons,  not  relatives  of  the  defendant,  who  wit- 
nessed the  execution. 

§  574.  The  sheriff  or  under-sheriff  must  cause  the 
certificate  to  be  filed  in  the  office  of  the  clerk  of  the 
cottnty,  and  a  copy  thereof  to  be  published  in  the  state 
paper,  and  in  one  newspaper,  if  any,  printed  in  the 
Wttfity. 

The  last  ihree  section*^  are  substantially  the  same  as  2  R. 
S,  3d.  6A,  748,  749,  sec.  27,  28, 

Whether  the  punishment  of  death  should  ever  be  inflicted 
forcrim«',  is  a  question  into  which  th^e  Commissioners  did  not 
feel  authorize<l  to  enter.  It  wan  their  province  to  provide  for 
the  mode  of  enforcing  the  penalties  declared  by  the  existing 
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law.  How  far  the  penal  code  needs  revision,  and  whether 
the  severity  of  criminal  punishment  should  be  lessened  in  any 
case,  and  if  so,  in  which  of  them,  it  belongs  to  others  to 
decide. 


TITLE  I. 

OF   APPEALS. 

Chaptzb  I.  Appeals,  when  allowed,  and  how  taken. 

II.  Ditmisaing  an  appeal,  for  irregularity. 

III.  Argument  of  the  appeal. 

iy«  Judgment  upon  appeal. 

CHAPTER  I. 

APPEALS^   WHEN   ALLOWED,  AND   HOW   TAKEN. 

Section  575.  Writs  of  error  and  of  certiorari,  abolished. 

576.  Appeal  substituted,  as  prorided  in  this  chapter. 

577.  Parlies,  how  designated  on  appeal. 

578.  In  what  eases  appeal  may  be  taken  by  defendant. 

579.  In  what  cases,  by  the  people. 

580.  In  what  cases,  by  either  party. 

581.  Appeal,  a  matter  of  right. 

582.  Must  be  taken  within  one  year  after  Judgment. 
583  -  586.  Appeal,  how  taken. 

587.  Appeal  by  the  people,  not  to  stay  or  affect  the  judgment  until  re- 

Tersed*  • 

588.  Stay  of  proceedings,  on  appeal  to  supreme  court,  from  Judgment  of 

conviction. 

589.  Stay,  upon  appeal  to  court  of  appeals  from  Judgment  of  supreme 

court,  affirming  judgment  of  conviction. 

590.  Certificate  of  stay  not  to  be  granted,  but  on  notice  to  district  attorney. 

591.  592.  Effect  of  the  sUy. 

593.    Transmitting  the  papers  to  the  appellate  court. 

§  575.  Writs  of  error  and  of  certiorari,  in  criminal 
actions,  as  they  have  heretofore  existed,  are  abolished ; 
and  hereafter,  the  only  mode  of  reviewing  a  judgment 
or  order,  in  a  criminal  action,  is  that  prescribed  by  this 
chapter. 

§  676.  The  party  aggrieved,  whether  the  people  or 
the  defendant,  may  appeal,  from  a  judgment  in  a  crim- 
inal action,  in  the  cases  prescribed  in  this  chapter. 
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§  577.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  re.vpondent.  But  the  title 
of  the  action  is  not  changed,  in  consequence  of  the 
appeal. 

§  578.  An  appeal  to  the  supreme  court  may  be  taken 
by  the  defendant,  from  a  judgment  on  a  conviction ; 
and  upon  the  appeal,  any  actual  decision  of  the  court 
in  an  intermediate  order  or  proceeding  forming  a  part 
of  the  judgment  roll,  as  prescribed  by  section  550,  may 
be  reviewed. 

§  579.  An  appeal  to  the  supreme  court  may  be  taken 
by  the  people,  in  the  following  cases,  and  no  other: 

1.  Upon  a  judgment  for  the  defendant,  on  a  demur- 
rer to  the  indictment : 

2.  Upon  an  order  of  the  court,  arresting  the  judg- 
ment. 

§  580.  An  appeal  may  be  taken  from  the  judgment 
of  the  supreme  court  to  the  court  of  appeals,  in  the 
following  cases,  and  no  other : 

1.  From  a  judgment  affirming  a  judgment  of  con- 
viction : 

2.  From  a  judgment  affirming  or  reversing  a  judg- 
ment for  the  defendant,  on  a  demurrer  to  the  indict- 
ment, or  on  an  order  of  the  court  arresting  the  judgment. 

§  581.  An  appeal  may  be  taken,  as  provided  in  the 
last  three  sections,  as  a  matter  of  right. 

Section  575  abolishes  all  existing  modes  of  reviewing  judg- 
ments or  orders  in  criminal  cases,  and  substitutes  an  appeal,  in 
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(he  cases  providecl  in  the  sections  which  follow.  The  form 
of  this  section  is  substantially  the  filime  as  that  of  the  cdrres- 
pondlng  one  in  the  amended  Code  of  civil  Procedure,  (sec. 
323.) 

There  are,  by  the  existing  practice,  two  modes  of  iip|>eal 
in  criminal  cases  \  firsts  before  judgment  upon  a  bill  of  ex- 
ceptions, and  second^  upon  a  judgment. 

The  first  of  these  modes  of  appeal,  before  judgment  upon  a 
bill  of  exceptions,  was  unknown  to  the  common  law,  and  Mras 
created  for  the  first  t^kne  by  the  Revised  Statutes.  Indeed, 
before  that  time,  there  was  no  bill  of  exceptions  in  a  crimi- 
nal case  ;  the  only  mode  oT  correcting  an  error  occurring  on 
the  trial,  beitig  by  the  reservation  of  the  question  by  the 
court  in  which  the  trial  was  had,  for  the  advice  of  the  su- 
preme court.  The  Revised  S.atutes  gave  the  right  to  tlie 
defendant,  to  take  exceptions  to  any  decision  of  the  court,  in 
die  same  cases  and  manner  provided  by  law  in  civil  cases; 
ind  proviled  that  a  bill  thereof  should  t)e  settled,  signed  and 
sealed,  and  should  be  filtd  with  the  clerk  of  the  court,  and 
returned  upon  a  writ  of  (rror  after  judgment,  or  upon  a 
certiorari  before  judgment.     2  R,  S.  Set,  ed  820,  HC,  21. 

The  bill  of  exceptions  being  settled  and  signed,  jadgment 
upon  the  conviction  is  stayed,  provided  the  presiding  judge 
or  a  judge  of  the  supreme  court  certify  on  the  bill  of  excep- 
tions, that  in  his  opinion  there  is  probable  cause  for,ihe  same, 
or  so  much  doubt  as  to  render  it  expedient  to  take  the  judg- 
ment of  the  supreme  court  tuereon;  but  this  certificate  cannot 
be  granted  by  a  judge  of  the  supreme  court,  unless  application 
therefor  be  first  made  to  the  juAge  who  presided  at  the  trfal, 
end  his  reisofts  for  refusing  it  be  attached  to  the  bill  of  ex- 
ceptions.    2  k.  S.  3d.  ed,  82 1,  sec.  22 — 25. 

After  making  provision  (or  admitting  the  defendant  to  bail. 
Ibid.  see.  26,  it  is  further  ^ovided  that  when  jwlgmeot  is 
thus  stayed,  the  district  attorney  shall  immediately  a  le  out  a 
wrft  of  certiorari^  to  remove  the  indictment,  with  ihe  bill  of 
MiC^ptfbhs  titii  t^tkcft*  proee^iilg^  th^Mn^  i^tb  tlie  udpmAt 
court.  Ibid.  sec.  27.  If  the  supreme  court  decide  against  the 
ekc^ptions,  it  is  vuthorised  either  to  render  judgknent  and 
pronounce  sentence,  or  to  remit  the  case  for  that  purpose  to 
the  court  in  which  the  trial  was  had.  2  Jt.  S,  3i  ed,  826, 
sec  27.  If  a  new  trial  be  oidered,  it  must  be  in  the  court  in 
which  the  first  trial  was  had.     Ibid.  sec.  Sl8. 
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The  second  mode  of  appeal,  now  in  use,  is  by  \vrit  of 
error  upon  a  judgment  ;  upon  which,  as  has  been  already 
seen,  the  bill  of  exceptions  may  be  brought  up  for  review. 
A  writ  of  error  may  be  brought  either  by  the  people  or  by 
the  defendant  ;  except  that  when  brought  by  the  people,  it 
must  be  founded  upon  some  matter  apparent  upon  the  face 
of  the  judgment  record,  the  people  not  being  entitled  to  take 
a  bill  of  exceptions.  It  is  a  writ  of  right  in  all  except 
capital  cases,  in  which  a  special  allowance  is  necessary  ;  but 
in  no  case  does  it  operate  as  a  stay  of  execution,  unless  a 
special  direction  to  that  effect  be  inserted  in  the  writ  by  the 
officer  by  whom  it  is  allowed.  2  R,  S,  3d  ed.  826,  sec.  16 
—  18. 

The  sections  under  consideration  propose  to  give  but  one 
mode  of  appeal,  namely,  after  judgment;  and  to  make  the 
writ  of  error  a  writ  of  right  in  all  cases,  but  with  the  res- 
triction hereafter  referred  to,  that  it  shall  not  be  a  stay  of 
proceedings,  unless  upon  a  special  order  to  that  effect  In 
all  other  respects,  the  appeal  provided  by  the  code  is  in  con- 
formity with  the  spirit  of  the  existing  practice.  The  only 
essential  change  is  in  substituting  an  appeal,  after  judgment, 
for  the  double  system  now  allowed.  By  the  present  practice, 
the  defendant  may  appeal  upon  a  bill  of  exceptions  before 
judgment,  as  well  as  in  that  or  any  other  case  after  judgment. 
The  inconvenience  of  this  double  right  to  appeal,  has  forced 
itself  strongly  upon  the  Commissioners.  It  can  only  be  de- 
fended, upon  the  ground  that  the  defendant  should  not  be  sen- 
tenced upon  a  conviction,  where  there  is  reasonable  ground  to 
suppose  that  fatal  errors  have  occurred  upon  the  trial.  But 
its  continuance  leads  to  this  practical  inconsistency, — that 
he  must  notwithstanding,  be  sentenced,  before  his  case  can  be 
carried  beyond  the  supreme  coilirt.  This  is  founded  upon  the 
technical  rule,  that  a  writ  of  error  cannot  be  brought  except 
upon  final  judgment. 

The  consequence  has  been,  and  it  has  actually  occurred  in 
pactice,  that  after  a  new  trial  has  been  denied  by  the  supreme 
court,  the  defendant  must  be  sentenced  by  the  court  below; 
and  their  judgment  with  a  bill  of  exceptions  annexed,  must 
be  brought  before  the  supreme  court,  that  their  former  decis- 
ion may  be  re-declared  and  embodied  in  the  form  of  a  judg- 
ment, to  the  end  that  it  may  be  reviewed  on  error  by  the 
court  of  appeals.  In  one  case, — a  case  of  murder, — this 
useless  formality  delayed  the  final  decision  of  the  cause  for 
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more  than  d  year;  and  it  is  apparent,  that  in  all  cases,  it  must 
be  productive  of  great  delay. 

The  Commissioners  see  no  reason  why  the  substantial  rights 
of  the  defendant  cannot  be  fully  protected,  by  permitting  the 
judgment  to  be  pronounced  upon  the  verdict  in  the  first  in- 
stance, by  the  court  in  which  the  defendant  is  convicted,  with 
a  stay  of  execution,  and  suitable  provisions  for  admitting  him 
to  bail,  in  cases  where  it  is  proper.  In  this  manner,  the  course 
of  the  appeal,  through  all  the  courts  to  which  it  is  allowed, 
is  easy  and  simple, — the  whole  record,  including  the  bill  of 
exceptions,  is  passed  upon, —  and  no  real  prejudice  is  suffered 
by  the  defendant. 

§  582.  An  appeal  must  be  taken,  within  one  year 
aflter  the  judgment  was  rendered. 

The  chapter  of  the  revised  statutes  relating  to  writs  of 
error  in  criminal  cases,  contains  no  limitation  of  the  time 
within  which  a  writ  of  error  in  such  case  must  be  brought. 
2  R.  S.,  3d.  ed,y  825-827.  In  civil  cases,  the  limitation 
is  two  years.     2  R.  5.,  Sd.  ed.,  687,  set.  21. 

The  Commissioners  deem  one  year  a  proper  allowance  ii» 
criminal  cases,  for  the  reason  that,  if  not  brought  within  that 
time,  the  party  may  be  fairly  presumed  to  have  acquiesced  in 
the  judgment. 

§  583.  An  appeal  must  be  taken,  by  the  service  of  a 
notice  in  writing  on  the  clerk  with  whom  the  judgment 
roll  is  filed,  stating  that  the  appellant  appeals  from  the 
judgment. 

§  584.  If  the  appeal  be  taken  by  the  defendant,  a 
similar  notice  must  be  served  on  the  district  attorney 
of  the  county  in  which  the  original  judgment  was  ren- 
dered- 

§  585.  If  it  be  taken  by  the  people,  a  similar  notice 
must  be  served  on  the  defendant,  if  he  be  a  resident  of 
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er  Imprisoned  in  the  city  or  county;  or  if  not,  on  the 
counsel,  if  any,  who  appeared  for  him  on  the  trial,  if 
he  reside  or  transact  his  business  in  the  county.  If  the 
service  cannot,  after  due  diligence,  be  made,  the  ap* 
pellate  court,  upon  proof  thereof,  may  make  an  order 
for  the  publication  of  the  notice,  in  such  newspaper, 
and  for  such  time  as  it  deems  proper. 

§  586.  At  the  expiration  of  the  time  appointed  for  the 
publication,  on  filing  an  affidavit  of  the  publication,  the 
appeal  becomes  perfected. 

The  last  four  sections  conrorm  in  principle,  to  the  practice 
prescribed  by  section  327,  of  the  ttmencled  Code  of  Procedure 

§587.  An  appeal  taken  by  the  people,  in  no  case 
stays  or  affects  the  operation  of  a  judgment  in  favor  of 
the  defendant,  until  the  judgment  is  reversed. 

Conformable  to  the  existing  practice. 

§  58&  An  appeal  to  the  supreme  court,  from  a  judg- 
ment of  conviction,  stays  the  execution  of  the  judg^ 
ment,  upon  filing,  with  the  notice  of  appeal,  a  certificate 

of  the  presiding  judge  of  the  court  in  which  the  con- 
viction was  had,  or  of  a  judge  of  the  supreme  court, 
that  in  his  opinion  there  is  probable  cause  for  the  ap- 
ptA,  hmt  not  otherwise* 

§689.  An  appeal  to  the  court  of  appeals,  firom  a 
judgment  of  the  supreme  court,  affirming  a  judgment 
of  conviction,  stays  the  execution  of  the  judgment  ap» 
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pealed  from,  upon  filing,  with  the  notice  of  appeal,  9 
certificate  of  a  judge  of  the  court  of  appeals,  or  of  the 
supreme  court,  that,  in  his  opinion,  there  is  probable 
cause  for  the  appeal,  but  not  otherwise. 

The  last  two  sections  are  conformable,  in  their  general  spirit,, 
to  2  R.  S.y  3d  erf.,  825,  sec.  2(K 

§  590.  The  certificate  mentioned  in  the  last  two  sec-^ 
tions,  cannot,  however,  be  granted  upon  an  appeal  on 
a  conviction  of  felony,  until  such  notice  as  the  judge 
may  prescribe,  has  been  given  ta  the  district  attorney 
of  the  county  where  the  conviction  was  had,  of  the 
application  for  the  certificate.  But  the  judge  may  stay 
the  execution  of  the  judgment,  in  the  mean  time.. 

This  provision   is  new  but  seeQ>8  proper  to  prevent  the 
hasty  or  ill-considered  allowance  of  a  stay  of  proceedings. 

§  591.  If  the  certificate,  provided  in  sections  588  and 
589,  be  given,  the  sheriff*  must,  if  the  defendant  be  ia 
his  custody,  upon  being  served  with  a  copy  of  the  or- 
der, keep  the  defendant  in  his  custody,  without  exe- 
cuting the  judgment,  and  detain  him  to  abide  the  judg- 
ment upon  the  appeah 

Taken  from  2  R.  <Sr.,  3d  td.,  825,  sec^  20. 

§  592.  If,  before  the  granting  of  the  certificate,  the 
execution  of  the  judgment  have  commenced,  the  fiir- 
ther  execution  thereof  is  suspended,  and  the  defendant 
must  be  restored  by  the  officer  in  whose  custody  he  is^ 
to  his  original  custody. 
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This  section  is  new,  but  of  its  justice  and  propriety  the 
Commissioners  entertain  no  doubt.  Cases  are  of  frequent  oc- 
currence, where  the  ju<lgment  is  reversed  after  the  defendant 
has  suffered  a  great  portion  of  the  imprisonment  imposed  by 
his  sentence.  By  the  present  practice,  unless  a  stay  of  pro- 
ceedings be  obtained  before  the  commencement  of  the  execu- 
tion oi  the  sentence,  the  defendant  must  continue  to  suffer  the 
punishment,  though  the  conviction  be  clearly  wrong.  This 
rests  upon  the  old  notion,  applicable  alike  to  civil  and  crim- 
inal cases,  that  an  execution  once  begun  to  be  executed  can* 
not  be  interrupted.  The  Revised  Statutes  have  provided  for 
staying  proceeditigs  upon  an  execution  in  a  civil  case,  at  any 
time  before  it  is  fully  executed;  2  R.  S.  3d  ed.,  689,  sec. 
29,  30;  and  the  reason  is,  if  anything,  stronger,  for  the  ap- 
plication of  this  principle  to  criminal  cases. 

§  593.  Upon  the  appeal  being  taken,  the  clerk,  with 
whom  the  notice  of  appeal  is  filed,  must,  within  ten 
days  thereafler,  without  charge,  transmit  a  copy  of  the 
notice  of  appeal  and  of  the  judgment  roll,  as  follows : 

1.  If  the  appeal  be  to  the  supreme  court,  to  the  clerk 
of  that  court,  where  the  next  general  term  in  the  dis- 
trict k  to  he  held. 

2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that 
court. 

CHAPTER  n. 

DISMISSING   AN   APPEAL,   FOR   IRREGULARITY. 

Section  594.    For  what  irregnlarity,  and  how>  ditmisied. 
695.    Dismissal  fer  want  of  return. 

§  594.  If  the  appeal  he  irregular  in  a  substantial  par- 
ticular, but  not  otherwise,  the  court  may,  on  any  day 
in  term,  on  motion  of  the  respondent,  upon  five  days 
notice,  with  copies  of  the  papers  on  which  the  motion 
is  founded,  order  it  to  be  dismissed. 
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Appeals  are  frequently  dismissed  for  a  departure  from  somr 
formal  requirement  of  the  practice.  Nothing  but  a  substan- 
tial irregularity  should  deprive  the  party  of  his  rights. 

§  595.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  be  not  made,  as  provided  in 
section  593 ;  unless,  for  good  cause,  they  enlarge  the 
time  for  that  purpose. 

This  section  does  away  wrth  the  present  practice  of  a  rule 
to  return  a  writ  of  error,  and  places  upon  the  appellant  the 
necesarty  of  having  his  appeal  returned  tn  time>  while,  upon 
sufficient  cause  shown  it  relieves  hin»  from  any  substantia) 
prejudice  from  his  faihnre  to  have  it  returned. 


CHAPTER  m. 

ARGUMENT   OF   THE   APPEAL. 

SXCTION  596.    Appeal  to  supreme  court,  how  and]where  brought  to  arguments 
6Sf7.    A^eal  to  court  of  appeals,  how  brought  to  arguaient. 
696.    Notice  of  argument  to  counsel  for  defendant. 
699^    Papers,  bj  whom  furnished,  anil  effect  of  omission* 
6U0.    Judgment  of  affirmance  may  be  without  argument,  if  appellant  fai  I 
'^  to  appear.    Reversal,  only  upon  argument,  though  respondent  ftUi 

to  appear. 
eOK    Number  of  counsed  to  be  heard.    Defendant's  ^ouneel  to  close  thr 

argument. 
602.    Defendant  need  not  be  present. 

§  596.  An  appeal  to  the  supreme  court  may  be  brought 
to  argument  by  either  party,  on  ten  days  notice^  on  any 
day,  at  a  general  term  held  in  the  district  in  w^ch  the 
original  judgment  was  given. 

§  597.  An  appeal  to  the  court  of  appeals  may,  in  the 
same  manner,  be  brought  to  argument  by  either  partjTr 
on  any  day  in  term. 
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§  598.  If  a  counsel,  within  five  days  after  the  appeal, 
have  given  notice  to  the  district  attorney,  that  he  ap- 
pears for  the  defendant,  notice  of  argument  must  be 
served  on  him,  instead  of  the  defendant ;  otherwise, 
notice  must  be  served  as  the  court  may  direct. 

§  599.  When  the  appeal  is  called  for  argument,  the 
appellant  must  furnish  the  court  with  copies  of  the 
notice  of  appeal  and  judgment  rolL  K  he  fail  to  do  so, 
the  appeal  must  be  dismissed,  unless  the  court  other- 
wise direct. 

§  600.  Judgment  of  affirmance  may  be  given,  without 
argument,  if  the  appellant  fail  to  appear.  But  judg- 
ment of  reversal  can  only  be  given  upon  argument, 
though  the  respondent  fail  to  appear. 

This  section  is  conformable  to  the  former  practice  of  the 
court  of  appeals,  as  regulated  by  Rule  16,  of  1847,  which 
provided  in  substance  that  the  court  would  not  hear  an  ex 
parte  argument  in  favor  of  the  affirmance  of  a  decree  or 
judgment;  but  that  if  the  cause  were  regularly  noticed  for 
argument,  and  placed  on  the  calendar  of  causes  by  the  re- 
spondent or  the  defendant  in  error,  and  the  appellant  or 
plaintiff  in  error  did  not  appear  to  argue  on  his  part,  or  did 
not  furnish  the  printed  cases  as  required  by  the  rules,  the 
decree  or  judgment  should  be  affirmed.  The  same  prac- 
tice also  prevailed  in  the  court  for  the  correction  of  er- 
rors. It  has  been  changed,  however,  by  Raie  11,  of 
1849,  of  the  court  of  appeals,  which  provides  that  *^  the 
party  who  has  noticed  and  placed  the  cause  on  the  calendar 
for  argument,  may  t«ike  judgment  of  affirmance  or  reversal, 
as  the  case  may  be,  if  the  other  party  shall  neglect  to  ap- 
pear and  argue  the  cauaei  or  shall  nog^t  to  fasnisb  cuad  de- 
liver cases  or  points,  as  required  by  the  ninth  and  tenth 
rules.'' 
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While  the  Commissioners  readily  defer  to  the  superior 
wisdom  of  that  high  tribunal,  they  are  constrained  to  believe 
that  the  practice,  as  it  formerly  existed,  in  criminal  cases  at 
least,  is  better  adapted  to  promote  the  ends  of  justice,  than 
that  which,  under  the  rule  just  cited,  prevails  in  the  court  of 
appeals.  Appeals,  as  they  are  proposed  by  the  Commis- 
sioners, in  both  civil  and  criminal  actions,  are  restricted  in 
all  cases,  as  they  always  were  in  the  court  of  errors  and 
court  of  appeals,  to  the  review  of  supposed  errors,  not  tech* 
nically  appearing  upon  the  record,  but  actually  occurring  in 
the  determination  or  decision  appealed  from.  It  is  very 
proper,  therefore,  in  favor  of  the  decision  of  the  court  below, 
to  presume  its  correctness  until  the  contrary  be  shown,  and 
as  a  consequence  to  provide,  that,  if  the  appellant  fail  to  ap- 
pear to  show  the  errors  of  which  he  complains,  the  judgment 
should  be  affirmed.  But  it  does  not  seem  just,  on  the  other 
hand,  if,  by  reason  of  accident  or  neglect  which  may  be  the 
subject  of  reasonable  excuse,  the  successful  party  in  the 
court  below  should  fail  to  appear  ii  the  appellate  court,  he 
should  be  deprived  of  the  benefit  of  a  judgment  not  techni- 
cally but  actually  rendered  in  his  favor.  It  was  doubtless 
upon  this  view  of  the  subject,  that  the  former  practice  of  the 
court  of  errors  and  court  of  appeals  was  founded;  and  aside 
from  the  intrinsic  justice  of  the  practice  itself,  tbe  Commis- 
sioners are  not  aware  that  it  was  ever  deemed  productive  of 
such  a  degree  of  inconvenience,  either  to  the  court  or  a  party, 
as  to  require  that  it  should  be  changed.  At  all  events,  if  the 
change  be  proper  in  any  case,  it  should  not  be  made  applic- 
able to  appeals  in  criminal  cases.  With  all  the  safeguards 
which  are  thrown  around  the  rights  of  the  prosecution,  by  re- 
taining the  record  for  a  number  of  days  after  the  judgment, 
to  enable  the  party  against  whom  it  is  given,  to  apply  to 
open  the  default;  cases  may  arise  where  a  party  legally  con- 
victed in  the  court  below,  might,  by  such  a  reversal,  escape  the 
consequences  of  his  crime.  It  is  better,  therefore,  that  the 
court  should  be  subjected  to  the  necessity  of  examining  the 
case,  before  reversing,  perhaps,  a  just  conviction,  than  that 
public  justice  should  be  defeated,  even  though  that  defeat 
be  occasioned  by  the  neglect  of  a  public  officer. 

§  601.  Upon  the  argument  of  the  appeal,  if  the  of- 
fence be  punishable  with  death,  two  counsel  on  each 
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side  must  be  heard,  if  they  require  it.  In  any  other  case, 
the  court  may,  in  its  discretion,  restrict  the  argument 
to  one  counsel  on  each  side.  The  counsel  for  the  de- 
fendant is  entitled  to  the  closing  argument. 

The  court  of  appeals  has  adopted  a  rule  restricting  the 
argument  of  a  cause  to  one  counsel  on  each  side.  In  capital 
cases,  it  seems  but  reasonable  to  extend  the  privilege  to  two 
counsel  on  each  side;  and  for  the  reasons  stated  in  the  note 
to  sec.  440,  p.  206 — 209  it  is  proposed  to  allow  the  defen- 
dant's counsel  to  conclude  the  argument. 

§  602.  The  defendant  need  not  personally  appear,  in 
the  appellate  court. 

This  section  is  designed  to  remove  a  doubt,  which  has 
sometimes  been  suggested,  as  to  whether  the  defendant 
in  a  criminal  case  should  not  be  personally  present  at  the 
argument.  In  practice,  his  presence  is  not  usually  required^ 
nor  is  it  for  any  purpose  necessary. 


CHAPTER  IV. 

JUDGMENT,   UPON   APPEAL. 

Sbction  603.  Court  to  give  judgment,  without  regard  to  technical  errori^  defectf 

or  exceptions,  not  affecting  substantial  rights. 
604.  May  reverse,  affirm  or  modify  the  judgment,  and  order  a  new  trial. 
6U5.  New  trial,  where  to  be  had. 

6U6.  Defendant  to  be  discharged  on  reversal  of  judgment  against  him, 
where  new  trial  is  not  ordered. 

607.  Judgment  to  be  executed,  on  affirmance  against  the  defendant. 

608.  Judgment  of  appellate  court,  how  entered  and  remitted. 

609.  Papers  returned,  not  to  be  remitted. 

610.  Jurisdiction  of  appellate  court  ceases,  after  judgment  remitted. 

§  603.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects, 
or  tO'  exceptions  which   do  not  affect  the  substantial 

rights  of  the  parties. 
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§  604.  The  appellate  court  may  reverse,  a fRrm,  or  mo- 
dify the  judgment  appealed  from,  and  may,  if  necessary 
or  proper,  order  a  new  triaU 

This  section  is  taken  from  the  ammded  Code  of  CivU  Pro^ 
cedure,  sec.  330,  and  conformable  to  2  R.  5.,  3d  ed.^  826, 
sec.  26. 

§  605.  When  a  new  trial  is  ordered,  it  n^ay  be  direc- 
ted to  be  had,  either  in  the  court  below,  or  in  the  court 
of  oyer  and  terminer  of  such  county  as  the  appellate 
court  shall  deem  proper. 

Same  as  2  R.  S.y  3d  ed.y  826,  sec,  28;  except  in  giving 
the  appellate  court  power  to  order  the  new  trtal  in  the  court 
of  oyer  and  terminer  of  another  county,  instead  of  confining 
it  to  the  court  in  which  the  first  trial  was  had. 

§  606.  If  a  judgment  against  the  defendant  be  re- 
versed, without  ordering  a  new  trial,  the  appellate  court 

must  direct,  if  he  be  in  custody,  that  he  be  discharged 
therefrom,  or  if  he  be  admitted  to  bail,  that  his  bail  be 
exonerated,  or  if  money  be  deposited  instead  of  bail, 

that  it  be  refunded  to  the  defendant. 

Taken  from  2  R.  8.  3d  ed.  826,  sec.  26. 

§  607.  On  a  judgment  of  affirmance  against  the  de- 
fendant, the  original  judgment  must  be  carried  into  ex- 
ecution, as  the  appellate  court  may  direct. 

§  608.  When  the  judgment  of  the  appellate  court  is 
given,  it  must  be  entered  in  the  judgment  book,  and  8- 
certified  copy  of  the  entry  forthwith  remitted  tp  th^ 
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clerk  with  whom  the  original  judgment  roll  is  filed,  or 
if  a  new  trial  be  ordered  in  another  county,  to  the  clerk 
of  that  county,  unless  the  judgment  be  rendered  in  the 
absence  of  the  adverse  party,  in  which  case,  the  court 
may  direct  it  to  be  retained,  not  exceeding  ten  days. 

§  609.  The  papers  returned  to  the  appellate  court, 
must  there  remain  of  record,  and  are  not  to  be  remitted 
to  the  court  below. 

§  610.  After  the  certificate  of  the  judgment  has  been 
remitted  as  provided  in  section  608,  the  appellate  court 
has  no  further  jurisdiction  of  the  appeal,  or  of  the  pro- 
ceedings thereon ;  and  all  orders  which  may  be  neces- 
sary to  carry  the  judgment  into  effect,  must  be  made  by 
the  court  to  which  the  certificate  is  remitted. 

The  mode  of  entering  the  judgment,  provided  in  the  last 
three  sections  is  in  conformity  with  sections  279  and  280  of 
the  amended  Code  of  Procedure,  As  to  the  mode  of  remit- 
ting the  judgment,  it  is  recommended  that  a  certified  copy  of 
the  entry  alone  be  remitted  to  the  court  below,  leaving  in 
the  appellate  court,  as  part  of  its  records,  the  papers  re- 
turned to  it  upon  the  appeal.  This  seems  preferable  to  the 
practice  adopted  by  the  court  of  appeals.  Rule  16,  of  remit- 
ting to  the  court  below  the  papers  returned  as  well  as  a  copy 
of  the  judgment  of  the  court  of  appeals. 
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TITLE  XI. 

OF   MISCELLANEOUS   PROCEEDINGS.  ' 

Chapter  I.  Bail. 

II.  Compelling^  the  attendance  of  witnesses. 
III.  Examination  of  witnesses,  conditionally, 
'^^^       ^IV.  Examination  of  witnesses,  on  commission. 

V.  Inquiry  into  the  insanity  of  the  defendant,  before  trial,  or  after  con- 
yictioD, 
yi.  Compromising  certiin  public  offences,  by  leave  of  (he  court. 
TII.  Dismissal  of  the  action,    before  or,  after  the  indictment,  for  want  of 
prosecution,  or  otherwise. 
Vni.  Remitting  the  punishment,  in  certain  cases. 
IX.  Proceedings  against  corporations. 
X.  Entitling  affidavits. 

XI.  Errors  and  mistakes,  in  pleadings  and  other  proceedings. 
XII.  Disposal  of  property,  stolen  or  embezzled, 
XIII.  Reprieves,  commutations  and  partlons. 


CHAPTER  I. 

BAIL. 

A&TiCLE  I.  In  what  cases  the  defendant  may  be  admitted  to  bail. 
II.  Bail,  upon  being  held  to  answer,  before  indictment, 
ni.  Bail,  upon  an  indictmen,  before  conviction. 
IT.  Bail,  upon  an  appeal. 

y.  Deposite,  instead  of  bail, 
yi.  Surrender  of  the  defendant. 

yil.  Forfeiture  of  the  undertalcing  of  bail,  or  of  the  deposite  of  money, 
yni.  Re-commitment  of  the  defendant,  after  having  given  bail,  or  deposited 
money  instead  of  bail. 

ARTICLE  I. 

IN  WHAT   CASES   THE  DEFENDANT   MAY   BE   ADMITTED  TO   BAIL. 

Section.  611.  Admission  to  bail,  defined. 

612.  Talcing  bail,  defined. 

613.  Offences  not  bailable. 

614.  In  what  cases  defendant  may  be  admitted  to  bail,  before  convictioB. 

615.  In  what  cases  he  may  be  admitted  to  bail,  after  conviction  and  upon 

appeal. 

616.  Nature  of  bail  before  conviction. 

617.  Nature  of  bail  after  conviction  and  upon  appeal. 

There  are  few  subjects  which  have  attracted  so  much  pub* 
lie  attention,  or  called  more  loudly  for  searching  and  thorough 
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reform,  than  that  of  bail  in  criminal  cases.  Whether  it  be 
owing  to  the  looseness  of  the  existing  law  upon  the  subject, 
or  to  the  careless  exercise  of  this  high  discretionary  power, 
the  Commissioners  will  not  stop  to  inc^uire;  but  it  is  neverthe- 
less the  fact,  that  the  system  of  bail,  as  it  now  exists  in 
practice,  has  in  a  very  great  number  of  cases,  and  those  too 
of  the  most  heinous  character,  led  to  the  entire  defeat  of 
public  justice.  Between  the  embarrassments  which  present 
themselves  in  determining  in  what  cases  bail  may  be  taken, 
and  the  greater  difficulty  of  prescribing  in  each  case,  an  ad- 
equate mode  of  ascertaining  the  sufficiency  of  the  bail,  both 
of  which  result  from  the  fact  that  there  is  no  other  rule  than 
that  of  discretion, — the  defeat  of  criminal  justice  has  become 
a  work  of  too  ea^y  accomplishment  In  the  foimer  case, 
courts  and  judges  have  been  perplexed  by  the  danger  of  too 
indulgent  a  spirit  on  the  one  hand,  and  of  too  rigorous  a 
standard  of  discretion  on  the  other;  while  in  the  latter,  the 
responsibility  has  been  cast  unon  them,  without  affi)rding 
them  either  the  means  of  fully  meeting  it,  or  adequate  pro- 
tection in  its  exercise.  It  is  not  then,  so  much  to  be  won- 
dered at,  that  by  the  machinery  of  what  is  called  straw  bail, 
the  vilest  criminals  have  been  enabled  to  elude  justice.  To 
provide  an  effectual  remedy  for  this  enormous  abuse,  has  been 
regarded  by  the  Commissioners  as  one  of  their  highest 
duties,  and  by  this  and  the  following  chapters  of  this  title, 
they  have  endeavored  to  accomplish  their  design. 

The  chapter  immediately  under  consideration  defines  bail, 
and  prescribes  the  cases  in  which  it  may  be  taken. 

After  providing  in  section  611,  a  concise  definition  of 
bail,  section  612  declares  that  it  must  be  given,  by  an  under- 
taking, which  is  uniform  in  its  character  with  bail  in  civil 
actions,  as  provided  in  the  code  of  civil  procedure. 

It  may  be  remarked  here,  that  in  every  iastance  where 
this  undertaking  is  required,  its  form  is  given,  and  that  it  b 
more  concise  and  intelligible  than  the  present  forms  of  bonds 
and  recognizances. 

In  considering  the  provisions  contained  in  sections  613  to 
617,  defining  the  cases  which  are  bailable,  the  Commis- 
sioners propose  very  briefly  to  refer  to  the  existing  statutes 
and  common  law,  and  to  submit  the  reasons  which  have  led 
them  to  recommend  the  sections  under  review. 

The  following  are  the  provisions  of  the  revised  statutes, 
relating  to  bail  before  conviction. 
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**  If  the  offence  with  which  the  prisoner  be  charged,  be 
bailable  by  a  justice  of  the  peace,  or  an  alderman  of  a  city, 
and  the  prisoner  offer  sufficient  bail,  such  bail  may  be  taken, 
and  the  prisoner  discharged;  if  no  bail  be  offered,  or  the 
offence  be  not  bailable  by  a  justice  or  alderman,  the  prisoner 
shall  be  committed  to  prison,  except  in  cases  in  which  a 
court  of  special  sessons  shall  be  authorized  to  try  the  pris- 
oner, as  provided  by  this  chapter."  2  JR.  S,  3d.  ed,  795, 
sec.   27. 

"  Officers  before  whom  persons  charged  with  crime  shall 
be  brought,  shall  have  power  to  let  to  bail  as  follows  : — 1. 
The  chancellor,  a  justice  of  the  supreme  court,  a  circuit  judge, 
or  a  supreme  court  commissioner,  in  all  cases  :  2.  A  judge 
of  the  county  courts,  in  all  cases  triable  in  a  court  of  general 
sessions  :  3.  A  justice  of  the  peace  or  alderman  of  a  city, 
and  in  the  city  of  New  York,  a  special  justice  or  an  assistant 
justice,  in  all  cases  of  misdemeanor,  and  in  all  ca^es  of  fel- 
ony where  the  imprisonment  in  the  state  prison  cannot  ex- 
ceed five  years."     2  R.  S.  3d.  ed,  796,  sec  31. 

**  The  special  justices  for  preserving  the  peace  in  the  city 
of  New-York,  shall  respectively  have  power  to  let  to  bail,  in 
all  cases  where  a  judge  of  the  court  of  general  sessions  in 
the  said  city  is  authorized  by  law  to  let  to  bail."i&td.  sec,  32. 

'^  The  court  of  oyer  and  terminer  held  in  any  county,  shall 
have  power  to  let  to  bail,  any  person  committed,  before  in- 
dictment found  upon  any  criminal  charge  whatever."  Ibid. 
sec.  33. 

''  The  court  of  general  sessions  of  any  county,  shall  have 
power  to  let  to  bail  persons  committed  to  the  prison  of  the 
county,  before  indictment  found,  for  any  offence  triable  in 
that  court."    Ibid,  sec,  34. 

"  Whenever  any  prisoner  shall  be  let  to  bail  by  any  offi- 
cer out  of  court,  the  officer  shall  immediately  cause  the  re- 
cognizance taken  by  him,  to  be  filed  with  the  clerk  of  the 
county,  in  which  the  party  bailed  was  imprisoned."  Ihid. 
sec.  35. 

'*  Whenever  any  person  shall  be  let  to  bail  by  any  court, 
other  than  that  in  \\  hich  the  offence  is  triable,  it  shall  be  the 
duty  of  the  clerk  of  the  court  by  which  the  prisoner  was 
bailed,  immediately  to  transmit  the  recognizance  taken  by 
the  court,  to  the  clerk  of  the  county  in  which  the  party 
bailed  was  imprisoned."    Ihid,  sec.  36* 
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From  these  provisions,  it  is  apparent  that  the  power  to 
admit  to  bail  before  conviction,  exists  in  all  criminal  cases, 
without  restriction  as  to  the  degree  or  character  of  the  of- 
fence. Indeed,  before  they  were  adopted,  this  power  was 
expressly  declared  by  Chief  Justice  Savage^  in  the  case  of 
The  People  v.  Tayloe,  5  Cowen,  50,  to  be  unquestionable. 
"  The  power  of  this  court,  (says  he,)  to  bail  in  all  cases  of 
crime  punishable  by  our  laws,  is  not  questioned.  And  wheth- 
er the  prisoner  is  to  be  bailed  or  remanded,  rests  in  the  dis- 
cretion of  the  court.  That  discretion  is  to  be  guided  by 
the  circumstances  of  the  case,  and  a  consideration  of  the  au- 
thorities applicable  to  those  circumstances."  And  since  the 
passage  of  the  revised  statutes.  Chief  Justice  Spencer,  in  a 
letter  appended  to  Judge  Tallmadge's  review  of  the  Al^Leod 
case,  26  Wend.  700,  referring  to  the  power  of  bailing  upon 
habeas  corpus,  regards  the  statute  on  that  subject,  as  proving 
**  that  the  fact  of  an  indictment  found,  even  for  murder,  raises 
no  objection  to  a  discharge  or  bailing." 

The  existing  rule,  therefore,  is,  that  a  defendant  may  in  all 
cases,  as  a  matter  of  discretion,  be  admitted  to  bail.  In  this 
respect,  all  cases, — whether  they  be  of  the  highest  degree  of 
felony,  or  the  lowest  degree  of  misdemeanor, — stand  upon  the 
same  footing.  As  to  the  propriety,  however,  of  exercising 
this  power  in  a  given  case,  many  rules  have  bi  en  established, 
which  now  have  the  force  of  law.  For  example,  it  is  said, 
that  if  the  commitment  be  on  the  accusation  of  a  mere  mis- 
demeanor, the  prisoner  may,  in  general,  be  let  to  bail;  and 
this,  whether  brought  up  before  or  after  indictment.  3  Hill, 
667,  note  42.  But  in  case  the  commitment  be  for  a  felony, 
it  is  never  a  matter  of  course  to  let  the  prisoner  to  bail,  much 
less  to  discharge  him.  Ibid,  note  43.  The  right  to  bail  in 
murder,  has  been  also  much  discussed  ;  and  the  practice  ap- 
pears to  be  well  settled,  that  after  indictment,  at  least,  if  not 
before  also,  bail  will  not  be  taken.  See  3  Hill,  668-670, 
note  44.  In  other  felonies,  also,  the  practice  has  been  set- 
tled by  the  supreme  court  in  Ex  parte  Tayloe,  5  Cowen, 
39,  to  be,  that,  whether  before  or  after  indictment,  it  is  not  of 
course  to  allow  bail,  but  that  if  the  guilt  or  innocence  of  the 
defendant  appear  to  be  indifferent,  he  may  be  bailed.  See 
the  cases  cited  in  that  case,  and  in  3  Hill,  672—674,  note  45. 

In  regard  to  bail  after  conviction,  the  rule  of  the  common 
law  is,  that  a  prisoner  may  be  let  to  bail  lor  the  purpose  of 
an  appeal,  if  it  appear  that  there  is  doubt  on  the  law  of  th« 
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case ;  and  especially  where  the  law  is  against  the  prosecu- 
tion.    Bac.  Jlhr,  353,  Bail  in  Criminal  CaseSf  D.;  3  Hillf 
674|  note  46.    It  is  provided  also  by  the  Revised  Statutes,  io 
reference  to  cases  where  a  bill  of  exceptions  is  taken,  and  a 
stay  of  sentence  granted,   that  the  court  in  which  the  trial 
was  had,  or  any  justice  of  the  supreme  court  or  circuit  judge, 
may  let  the  defendant  to  bail,  upon  a  recognizance  with  suf- 
ficient sureties,  conditioned  that  he  shall  appear  in  the  court 
where  the  trial  was  had,  at  such  time  as  the  supreme  court 
shall  direct,  and  that  he  will  obey  any  order  or  judgment  the 
supreme  court  shall  make   in   the  premises.     2  IL  S.  3d.  ed. 
821,  sec.  26.     Where  a  writ  of  error  is  brought  a Aer  judg- 
ment, it  is  also  provided,  that  if  the  offence  charged  in  the 
indictment,  for  the  removal  of  which  the   writ  of  error  shall 
be  allowed,  be  punishable  by  imprisonment  in  a  state  prison 
or  in  a  county  jail,  any  officer  herein  authorised  to  allow  the 
writ  of  error,  may  allow  a  writ  of  habeas  corpus,  to  bring  be- 
fore him  the  defendant  in  the  indictment  ;  and   may  there- 
upon let  him  to  bail,  upon  a  recognizance   with  sufficient 
sureties,  conditioned  that  the  defendant  shall  appear  in  the 
snpreme  court  to  receive  judgment  on  the  writ  of  error,  or 
in  the  court  in  ^hich  the   trial  on  the  indictment  shall  have 
been  had,  at  such  time  and  place  as  the  supreme  court  shall 
direct,  and  that  he  will  obey  every  order  and  judgment  which 
the  supreme  court  shall  make  in  the  premises.    2  R,  S.  Zd 
ed.  825,  sec.  21. 

In  the  case  of  admission  to  bail  after  conviction,  it  will 
be  perceived  that  the  power  is  entirely  discretionary,  except 
that  it  does  not  exist  in  cases  punishable  with  death.  Nor 
have  any  well  defined  limits  been  set  to  the  exercise  of  this 
discretion,  except  that  bail  will  not  be  taken  unless  the  case 
be  very  doubtful  on  the  merits.  See  The  Slate  v.  Ward,  2 
Hawks,  443;  The  People  v.  Lohman,  2  Barb.  Sup.  Ct  Rep.  450. 

In  the  sections  under  consideration,  the  Commissioners  have 
proposed  to  depart  in  some  respects  from  the  existing  statutes, 
and  in  others  to  declare  or  modif}  the  practice  under  them. 
For  example,  it  is  provided  by  section  613,  that  bail  shall 
not  be  taken  in  capital  cases,  or  in  cases  where  the  de- 
fendant is  charged  with  the  infliction  of  a  personal  injury 
upon  another,  likely  to  produce  death,  and  under  such  circum- 
stances as  that,  if  death  ensue,  the  offence  would  be  murder. 
The  latter  of  these  cases  is  included  in  this  section,  not  mere- 
ly as  falling  within  the  principle  applicable  to  capital  cases, 
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but  In  accordance  with  the  recommendation  of  a  similar  pro- 
vision, in  Liv.  Crim.  Code^  510,  art,  197.  The  ground  upon 
which  the  defendant  is  admitted  to  bail  in  any  case,  or,  where 
be  is  admitted  to  bail,  the  test  by  which  the  amount  of  bail 
is  fixed,  is  the  inquiry  whether,  in  all  probability,  he  will' 
consult  his  safety  by  omitting  to  appear  and  take  his  trial  at 
the  expense  of  a  forfeiture  of  his  bail.  In  capital  cases,  and 
in  cases  like  those  provided  for  in  the  last  branch  of  this 
section,  this  inquiry  is  readily  answered.  It  is  true  that 
there  have  been  exceptions;  but  as  an  almost  invariable  rule, 
the  defendant  in  such  a  case  would  forfeit  any  amount  of 
bail,  rather  than  encounter  the  peril  of  his  life.  It  is  for  this 
reason,  that  in  cases  of  this  nature^  the  practice  in  this  state 
has  been  uniform  to  refuse  to  admit  the  defendant  to  bail. 
The  Commissioners  see  no  good  reason,  why  this  practice 
«houM  not  have  the  express  sanction  of  Iaw« 

Section  614  provides  that  if  the  charge  be  for  any  other 
offence  than  those  just  referred  to,  bail  may  be  taken  as  a 
natter  of  right  in  eases  of  misdeaseanor,  and  as  a  matter  of 
cKscretion  in  all  otber  cases.  As  to  the  propriety  of  the  pro- 
vision, that  the  defendant  shall  be  entitled  to  bail  as  a  mat- 
ter of  right,  in  cases  of  misdemeanor,  there  would  seem  to 
be  no  doubt.  Leaving  to  the  magistrate  or  court  to  whom 
the  power  is  confided,  a  discretion  commensurate  with  the 
character  of  etch  particular  case,  as  to  the  amount  of  bail,  it 
will  be  readily  admitted,  that  a  case  cannot  be  conceived, 
drawing  after  it  the  mild  punishment  incident  to  a  misde- 
demeanor,  in  which, — before  conviction  at  least,— adequate 
bail  woold  not  enforce  the  attendance  of  the  defendant.  And 
it  is  believed  that  in  practice,  no  case  can  be  found  in  which 
bail  under  such  circumstances  has  been  refused.  In  cases  of 
felony,  it  is  proposed  to  adhere  to  the  present  practice  of  making 
the  admission  to  bail  a  matter  of  discretion;  protecting  the 
community,  however,  against  the  defeat  of  justice,  by  requiring, 
as  is  done,  in  subsequent  provisions,  that  this  discretion  shall 
be  exercised  by  the  court  in  which  the  otfeace  is  triable,  or 
by  a  higher  class  of  magistrates  than  are  authorized  to  deter- 
mine the  question  of  bail  in  cases  of  misdemeanor.  See  ««e- 
turns  ^\%  619. 

The  right  to  bail  after  conviction  is  regulated  by  section 

615,  which  authorises  the  admission  of  the  defendant  to  bail 

upon  an  appeal,  where  there  h  a  stay  of  proceedings,  as  a 

matter  of  right,  where  the  judgment  imposes  a  fine  only,  and 
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as  a  matter  of  discretion,  in  all  other  cases  except  those  pun- 
ishable with  death.  The  propriety  of  this  provision,  the 
Commissioners  think  is  apparent.  Where  a  fine  only  is  im- 
posed, a  pecuniary  responsibility  will  of  course  be  sufficient 
to  secure  the  final  enforcement  of  the  judgment.  But  where 
the  judgment  is  imprisonment,  even  though  the  case  be  one 
of  misdemeanor  only,  it  may  fail  of  that  effect.  Hence  the 
right  should  be  absolute  in  the  one  case,  while  in  the  other, 
it  should  be  the  subject  of  discretion.  The  other  sections 
under  consideration  sufficiently  explain  themselves,  and  re- 
quire no  other  remark,  than  in  respect  to  the  provision  in 
section  616,  that  instead  of  bail  for  the  appearance  of  the 
party  before  the  magistrate  on  the  examination,  money  must 
be  deposited.  The  subsequent  provisions  of  the  code  require 
a  thorough  scrutiny,  in  all  cases,  in  regard  to  the  sufficiency  of 
bail.  For  this  purpose,  time  and  opportunity  for  full  inquiry 
in  that  respect  are  proposed  to  be  afforded.  It  having  be«n 
already  provided,  that  the  examination  of  the  case,  upon  the 
defendant  being  brought  before  the  magistrate,  must  be  com- 
pleted at  one  session,  unless  adjourned  for  good  cause,  and 
that  the  adjournment  cannot  be  for  more  than  two  days,  at 
each  time,  nor  more  than  six  days  in  all,  unless  by  consent 
or  on  motion  of  the  defendant,  sec.  190,  p.  87,  it  necessarily  fol- 
lows, that  the  process  of  taking  bail  would  in  most  cases  oc- 
cupy more  time  than  is  required  for  the  examination.  By  the 
present  practice,  bail  cannot  be  taken  until  after  the  commit- 
tal  of  the  defendant.  The  reason  of  this  rule  probably  is,  that 
which  has  just  been  suggested.  Cases  have  arisen,  and  may 
again  arise,  where  its  operation  is  hard  and  unjust  to  the  de- 
fendant. This  hardship  should  be  obviated,  if  it  can  be  done 
consistently  with  the  claims  of  public  justice;  and  the  Com- 
missioners, after  much  reflection,  are  Fatisfied  that  it  cannot 
be  better  done  than  by  the  course  provided  in  this  section. 

§  611.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate,  that  the  defendant  be  discharged 
from  actual  custody,  upon  bail. 

§  612.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking 
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of  sufficient  bail  for  the  appearance  of  the  defendant 
according  to  the  terms  of  the  undertaking,  or  that  the 
hail  will  pay  to  the  people  of  this  state  a  specified  sum. 

§613,  The  defendant  cannot  be  admitted  to  bail, 
ivhere  he  is  charged, 

1.  With  an  ofience  punishable  with  death:  or, 

2.  With  the  infliction  of  a  personal  injary  upon  an- 
other, likely  to  produce  death,  and  under  such  circum- 
irtances,  as  that,  if  death  ensrue,  the  offence  would  be 
murder. 

§  614.  If  the  charge  be  for  any  other  offence,  he 
may  be  admitted  to  bail,  before  conviction,  as  follows : 

1.  As  a  matter  of  right,  in  cases  of  misdemeanor: 

H.  As  a  matter  of  discretion,  m  all  other  cases: 

§  615.  After  the  conviction  of  an  offence  not  punish- 
able with  death,  a  defendant  who  has  appealed,  and 
when  there  is  a  stay  of  proceed  ngs,  but  not  otherwise, 
may  be  admitted  to  bail: 

1.  Aa^  matter  of  right',  when  the  ap(>^al  is  fix)m  a 
judgment  imposing  a  fine  only :  ^ 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

§  ei'i.  Before  conviction,  a  defendant  may  be  admit- 
ted to  ball, 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 
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But  ia  this  case,  instead  of  an  undertaking,  moneys 
must  be  deposited,  as  provided  in  section  648. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required,  by  section  220,  to  return  the  depositions  and 
Btatement,  upon  the  defendant  being  held  to  answer^ 
after  examination : 

3.  After  indictment,  either  upon  the  bench  warrant 
issued  for  his  arrest,  or  upon  an  order  of  the  court  com- 
mttinghim,  or  enlarging  the  amount  of  bail,  or  upoiii 
his  being  surrendered  by  his  bail, — to  answer  the  in- 
dictment in  the  court  in  which  it  is  found,  or  to  which 
it  may  be  sent  or  removed  for  trial. 

§  617.  After  ooovictioa  and  upon  an  appeal,  the  de- 
fendant may  be  admitted  to  bail,  as  follows : 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail,  that  he  will  pay  the 
same,  or  such  part  of  it  as  the  a]^>ellate  ecmrt  may  di* 
rect,  if  the  judgment  be  affirmed  or  modified  or  the  ap- 
peal  be  dismissed : 

2.  If  judgment  of  imprisonment  hare  been  given, 
that  he  will  surrender  himself  in  execution  of  the  judg- 
ment, upon  its  being  affirmed  or  modified,  or  upon  the 
appeal  being  diamissed. 
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ARTIO-E  IL 

BAIL,  UPON  BEING  HELD  TO   ANSWER,  BEFORE  INDICTlfENT. 

'^SscTioif  618,  619.  By  what  courtt  or  mag^ittntes  defendant  may  be  adnitted  to 

ball. 
620.    At  what  time  defendant  may  be  admitted  lo  bail  by  a  magiilrate* 
4S21,    In  cities,  if  offence  be  felony,  application  for  adminion  to  ball  mnil 

be  on  notice. 
€22.    Fom  of  order,  if  made  by  the  conrt. 
^623.    Form  of  order,  if  made  by  a  magistrate. 
6SB4.    If  application  be  denied  by  a  magistrate,  no  lubseqvent  application  out 

be  made  to  another  magistrate. 

€86.    Violation  of  last  section  a  misdemeanor.    Admlsiion  to  bail  la  sadi 

case,  how  revoked  or  vacated. 
€26.   On  denial  of  application,  by  a  magistrate^  defendiDt  flU(y  appeal  to 

court. 
€27.    Manner  of  taking  appeal. 
^8.    Decision  of  court  on  appeal,  final. 
€29.    Ball,  by  whom  tiken. 
630.    How  put  in  ;  and  form  of  %he  undertaking. 
€31.    Qualifications  of  bail. 
632  .  634.    Bail,  how  to  justify. 
€35.    Bail  may  be  examined  as  to  suiBcieney, 
€36.    Other  testimony  may  be  received  as  to  their  mlBeieney. 
€37.    Decision  as  to  their  sufficiency ;  and  filing  attdavits  of  jostification  and 

undertaking. 
€38.    On  allowance  of  bail,  and  execution  of  undertaking,  defendant  to  be 

discharged.    Foim  -of  discharge. 
€39.    If  bail  disallowed,  defendant  to  be  detained  mtil  Other  hail  be  pat  in 

and  Justify. 

^618.  When  the  defendant  has  been  held  to  answer, 
as  provided  in  section  208,  the  admission  to  bail  may 
be  by  the  magistrate  by  whom  he  is  so  held,  as  follows 

1.  By  any  of  the  magistrates  mentioned  in  section 
t47,  when  the  offence  charged  is  a  misdemeanor,  or  a 
felony  punishable  with  imprisonment,  not  exceeding 
five  years: 

2.  By  a  judge  of  the  supreme  court,  a  county  judge, 
the  mayor  or  recorder  of  a  city,  a  city  judge,  or  a  judge 
of  the   supeior  court  or  court  of  common   pleas  of 
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the  city  of  New-York,  in  all  cases  wtere  bail  may  he 
taken,  before  conviction,  as  provided  in  section  616. 

§  619.  When,  by  reason  of  the  degree  of  the  offence, 
the  committing  magistrate  has  not  authority  to  admit 
to  bail,  the  defendant  may  be  admitted  to  bail  by  one 
of  the  oflBicers  having  authority  to  admit  to  bail  in  the 
case,  as  provided  in  the  second  subdivision  of  the  last 
section,  or  by  the  court  to  which  the  depositions  and 
statements  are  returned  by  the  committing  magistrate, 
as  provided  in  section  220,  if  the  case  be  triable  there- 
in, or  if  not,  by  the  court  to  which,  after  indictment, 
it  may  be  sent  or  removed  for  trial. 

The  provisions  of  the  Revised  Statutes,  on  the  subject  of 
the  courts  or  officers  by  whom  a  person  charged  with  a  pub*- 
lic  offence  may  be  admitted  to  bail,  are  as  follows  : 

"  Officers  before  whom  persons  charged  with  crimes  shall 
be  brought,  shall  have  power  to  let  to  bail,  as  follows  : 

**  1.  The  chancellor,  a  JMStice  of  the  supreme  court,  a  cir^ 
euit  judge,  or  a  supreme  court  commissioner,  in  all  cases  : 

"  2.  A  judge  of  the  county  courts,  in  all  cases  triable  in  a 
court  of  general  sessions  : 

*^  3.  A  justice  of  the  peace,  or  aldennsHi  of  a  city,  and  in 
the  city  of  New-York,  a  special  justice  or  an  assistant  justice, 
in  all  cases  of  misdemeanor,  and  in  all  cases  of  felony  where 
the  imprisonment  in  a  state  prison  camiot  exceed  five  years.^ 
2  JR.  S.  3d,  ed.  796,  sec.  31. 

"  The  special  justices  for  preserving  the  peace  in  the  city 
•f  New-York  shall  npspectively  have  power  to  let  to  baii,  in 
all  cases  where  a  judge  of  the  court  of  general  sessions  in  the 
said  city  is  authorized  by  law  to  let  to  bail.''    Ibid,  sec,  32. 

"  The  court  of  oyer  and  terminer  held  in  any  county,  shall 
have  power  to  let  to  bail,  any  person  committed,  before  in- 
dictment found,  upon  any  criminal  charge  whatever."  Ibid, 
gee.  33. 

*^  The  court  of  general  sessions  of  any  county,  shall  have 
power  to  let  to  bail  persons  committed  to  the  prison  of  sueb 
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county,  before   indictment   found,  for   any   offence  triable  in 
such  court."    Ibid.  sec.  34. 

In  addition  to  these  provisions,  a  special  statute,  applica- 
ble to  the  city  of  New-York  only,  prescribes  that  the  amount 
of  bail  ordered  by  the  committing  magistrate,  shall  be  al- 
tered only  by  a  court  having  jurisdiction  of  the  offence  for 
which  the  prisoner  was  committed,  and  renders  an  officer,  who 
violates  that  provision,  guilty  of  a  misdemeanor.  2  jR.  «Sf„ 
3d.  ed.,  670,  w.  102. 

The  last  two  sections  are  substituted  for  the  provisions 
just  quoted,  so  far  as  relates  to  the  courts,  or  officers  by 
whom  the  defendant  may  be  admitted  to  bail.  They  pre- 
serve the  discrimination  contained  in  those  provbions,  as 
to  the  degrees  of  crime  for  which  each  class  of  courts  or  offi- 
cers may  admit  to  bail;  and  while  they  substitute  in  place  of 
officers  who  are  no  longer  continued,  those  of  the  same  de- 
gree, created  under  the  new  constitution,  they  provide,  it  is 
believed,  in  a  less  complex  manner,  as  to  the  courts  and  offi- 
cers by  whom  this  power  may  be  exercised. 

§  620.  The  defendant  may  be  admitted  to  bail  by  a 
magistrate,  as  provided  in  the  last  two  sections,  upon 
being  held  to  answer,  or  at  any  time  before  the  return 
of  the  depositions  and  statement,  to  the  court.  Ailter 
that  time  he  can  be  admitted  to  bail,  only  by  the  court 

in  which  the  offence  is  triable,  if  it  be  sitting,  or  if  not, 
by  one  of  the  magistrates  mentioned  in  the  second 
subdivision  of  section  618. 

It  seems  proper,  that  after  the  jurisdiction  of  the  committing 
magistrate  has  ceased  over  the  subject  of  the  complaint,  the 
power  to  bail  should,  with  all  the  other  proceedings  in  the 
case,  be  vested  in  the  court.  In  order,  however,  to  prevent 
the  injustice  of  keeping  the  defendant  in  prison,  when  in  the 
exercise  of  a  sound  discretion,  he  is  entitled  to  be  bailed,  the 
power  to  admit  him  to  bail  during  the  recess  of  the  court,  is 
conferred  upon  the  higher  class  of  magistrates. 
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4  621.  In  the  several  cities  of  this  state,  if  the  offence 
charged  be  a  felony,  the  application  for  admission  to 
bail  must  be  upon  notice  of  at  least  two  days,  to  the 
district  attorney  of  the  county ;  and  the  committing 
magistrate,  upon  the  like  notice,  in  writing,  requiring 
him  to  do  so,  must  transmit  the  depositions  and  state- 
ment, or  a  copy  thereof,  to  the  court  or  magistrate  to 
whom  the  application  for  bail  is  to  be  made. 

This  section,  it  will  be  observed,  makes  an  important  dis- 
crimination between  the  cities  and  other  parts  of  the  state,  in 
respect  to  the  mode  of  applying  for  admission  tr>  bail.  In  the 
latter,  no  notice  of  the  application  is  made  necessary,  while  in 
the  former,  it  is  required.  No  one  who  is  conversant  irith  the 
history  of  criminal  proceedings,  need  be  informed  that  in 
cities,  and  especially  in  the  city  of  New-Tork,  the  most  glaring 
frauds  have  been  perpetrated  upon  criminal  justice,  in  every 
stage  of  the  proceedings  respecting  bail.  Either  from  the 
looseness  with  which  the  magistrates  have  acted,  or  the  im* 
possibility,  under  the  present  practice,  of  preventing  this  in- 
justice, the  system  of  bail  has  become  but  a  legalised  mode  of 
effecting  the  escape  of  a  person  charged  with  crime,  aiid  the 
Commissioners  have  felt  it  to  be  their  duty,  to  provide  in 
every  stage  of  the  proceeding,  as  applicable  to  these  portions 
of  the  stale,  the  most  stringent  regulations,  to  prevent  its 
continuance.  It  is  there,  that  the  most  heinous  crimes  are 
ordinarily  perpetrated,  and  as  a  necessary  consequence,  that 
the  severest  restrictions  upon  the  abuses  in  this  branch  of 
the  practice  are  necessary.  Limiting  the  requirement  of  a 
notice  to  cases  of  felony,  as  this  section  proposes  to  do,  the 
Commissioners  can  perceive  no  injustice  in  rendering,  it  nec- 
essary. That  it  may  operate  harshly  in  some  cases,  may 
be  admitted.  So  does  every  proceeding,  which  has  for  its 
object  the  investigation  of  a  criminal  charge.  But  when 
it  is  taken  into  view,  in  how  few  cases,  compared  with  the 
number  of  arrests  on  charges  of  high  public  offences,  the 
presumption  of  innocence  is  more  than  a  mere  presumption, 
and  that  without  some  degree  of  severity  in  the  earlier  stages 
of  the  proceeding,  the  facilities  for  defeating  public  justice 
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may  be  too  greatly  multiplied,  the  conclusion  seems  inevita* 
ble,  that  they  should  be  obviated  by  provisions  better  adapted 
to  the  protection  of  society,  than  those  vhich  are  found  in 
the  existing  law. 

§  622.  If  the  application  be  to  the  court,  an  or- 
der must  be  made,  granting  or  denying  it,  and  if  it  be 
granted,  stating  the  sum  in  which  bail  may  be  taken. 

§  623.  If  the  application  be  to  a  magistrate,  he 
must  certify,  in  writing,  his  decision  granting  or  deny- 
ing the  same ;  and  if  he  grant  the  application,  must 
state  in  the  certificate  the  sum  in  which  bail  may  be 

taken ;  which  certificate  he  must  cause  to  be  forthwith 
filed  with  the  clerk  of  the  court  to  which  the  deposi- 
tions and  statement  are  required  to  be  sent. 

§  624.  If  an  application  for  admission  to  bail,  made 
to  a  magistrate,  be  denied,  no  subsequent  application 
therefor  can  be  made  to  another  magistrate. 

§625.  A  violation  of  the  last  section  is  punishable  as 
a  misdemeanor,  and  the  admission  of  the  defendant  to 
bail  contrary  thereto,  may  be  revoked  by  the  magistrate 
who  made  it,  or  vacated  by  the  court  to  which  the  de- 
positions and  statement  are  or  must  be  sent,  as  provided 
in  section  220,  or  to  which,  after  indictment,  the  ac- 
tion must  be  sent  for  trial. 

§  626.  If  the  application,  when  made  to  a  magistrate, 
be  denied,  the  defendant  may  appeal  from  his  decision 
to  the  court  to  which  the  depositions  and  statements 


^\ 
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are  or  must  be  sent,  as  provided  in  section  220,  if  the 
case  be  triable  therein,  or  if  not,  to  the  court  to  which, 
after  indictment,  it  must  be  sent  for  trial. 

§  627.  The  appeal  is,  by  a  notice  in  writing,  to  the 
district  attorney,  that  the  defendant  appeals  from  the 
decision,  and  that  he  will  apply  to  the  court  to  be  ad- 
mitted to  bail,  at  a  time  to  be  specified,  not  less  than 
two  days  from  the  service  of  the  notice. 

§  628.  The  decision  of  the  court,  granting  or  denying 
bail,  either  upon  an  original  application,  or  upon  an 
appeal,  is  final. 

§  629.  If  the  defendant  be  admitted  to  bail  by  a  ma- 
gistrate, the  bail  must  be  taken  by  the  magistrate  grant- 
ing the  order,  or  by  any  other  magistrate  of  the  same 

» 

class,  (according  to  the  classification  in  section  618,)  in 
the  same  county,  city  or  village.     If  by  the  court,  it 

may  be  taken  either  by  the  court,  or  by  any  magistrate 
whom  it  may  designate,  in  the  county  in  which  the 
defendant  is  committed. 

The  object  of  the  last  eight  sections  is  so  apparent,  as 
scarcely  to  require  explanation.  When  an  application  for 
admission  to  bail,  is  made  to  a  magistrate  and  refused,  it 
seems  proper  to  apply  the  rule  prescribed  in  the  code  of  civil 
procedure,  prohibiting,  under  the  penalty  ot  a  misdemeanor, 
an  application  to  another  magistrate.  But  while  this  is 
done,  care  has  been  taken  to  ensure  perfect  protection  to  the 
rights  of  the  defendant,  by  giving  him  a  prompt  and  speedy 
appeal  to  the  court. 
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^  630.  Bail  is  put  in,  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  court  or  magistrate,) 
and  acknowledged  before  the  court  or  magistrate,  in 
substantially  the  following  form : 

"  An  order  having  been  made  on  the  day  of  , 
1850,  by  A.  B.,  a  justice  of  the  peace  of  the  town  of  , 
(or  as  the  case  may  be,)  that  C.  D.,  be  held  to  answer 

upon  a  charge  of,  (stating  briefly  the  nature  of  the  of- 
fence,) upon  which  he  has  been  duly  admitted  to  bail, 
in  the  sum  of        dollars : 

"We,  E.  F.,  of  (stating  his  place  of  residence  and 
occupation,)  and  G.  H.,  of  (stating  his  place  of  residence 
and  occupation,)  hereby  undertake,  that  the  above 
named  C.  D.  shall  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted  j 
and  shall  at  all  times  render  himself  amenable  to  the 
orders  and  process  of  the  court;  and  if  convicted,  shall 
appear  for  judgment,  and  render  himself  in  execution 
thereof;  or  if  he  fail  to  perform  either  of  these  condi- 
tions, that  we  will  pay  to  the  people  of  the  state  of 
New- York,  the  sum  of  dollars,"  (inserting  the  sum 
in  which  the  defendant  is  admitted  to  bail.) 

§  631.  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  and  a  house- 
holder or  freeholder  within  the  state  : 


1. » 
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2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe* 
cution;  but  the  court  or  magistrate,  on  taking  bail, 
may  allow  more  than  two  bail  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking, 

if  the  whole  justification  be  equivalent  to  that  of  two 
«ufilcient  bail. 

Same  as  amendei  code^  stc.  169. 

§  632.  Except  as  prescribed  in  the  next  section,  the 
bail  may,  in  the  exercise  of  a  just  discretion,  be  taken, 
and  may  justify,  without  notice  to  the  district  attorney, 
or  reasonable  notice  may  be  required  by  the  court  or 
magistrate,  to  be  given  to  the  district  attorney  of  the  in- 
tention to  give  baiL  When  given,  the  notice  shall  be 
as  prescribed  in  the  next  section. 

§  633.  In  the  several  cities  of  this  state,  if  the  offence 
charged  be  a  felony,  a  previous  notice  of  at  least  two 
days,  of  the  time  and  place  of  giving  the  bail,  must  be 
served  upon  the  district  attorney  of  the  county,  sta- 
ting, 

1.  The  names,  places  of  residence  and  occupations 
of  the  proposed  bail : 

2.  A  general  description  of  the  real  or  personal  pro- 
perty of  the  bail,  in  respect  to  which  they  propose  to 
justify  as  to  their  sufficiency,  with  the  incumbrances 
thereon,  by  mortgage,  judgment  or  otherwise,  if  any. 
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The  last  two  sections  make  the  same  (KacrimiDation  be- 
tween the  cities  and  other  parts  of  the  state,  which  are  made 
in  section  621.  The  reasons  for  this  difference,  as  stated  id 
the  note  to  that  section, p.  396,  are  uiore  strongly  applicable 
to  the  taking  of  bail.  Whatever  objection  may  possibly  be 
raised,  to  the  requirement  of  notice  of  the  application  for  ad* 
mission  to  bail,  it  would  seem  that  no  just  question  can  be 
made  as  to  a  provision  having  for  its  object,  an  opportunity  oo 
the  part  of  the  public  prosecutor,  to  inquire  into  the  sufficiency 
of  the  proposed  bail.  In  some  portrons  of  the  state,  what 
is  known  as  straw-bail  has  been  the  ready  and  successful  re- 
sort of  the  most  hardened  public  offenders;  and  the  very  name 
of  crimimd  justice  has  been  rendered  an  object  of  ridicule 
and  reproach,  by  the  successful  operation  of  this  nefarious 
system.  The  most  worthless  in  the  community,  have  beeD 
found  ready  to  relieve  their  associatea  in  crkne,  by  a  ready 
resort  to  perjury;  and  the  records  of  our  courts  are  filled  with 
evidence  of  the  fact  that  it  has  escaped  the  semtiny  or  eluded 
the  detection  of  the  public  officers. 

§  634.  The  bail  must  in  all  cases  justify  by  affidavit^ 
taken  before  the  court  or  magistrate,  as  the  case  may 
be.  The  affidavit  must  state  that  they  each  possess  the 
qualifications  provided  in  section  631. 

§  635-  The  district  attorney,  or  the  court  or  magis- 
trate, may  thereupon  further  examine  the  bail  upon 
oath,  concerning  their  sufficiency,  in  such' manner  as 
the  court  or  magistrate  may  deem  proper.  The  ques- 
tions put  to  the  bail,  and  their  answers  must  be  reduced 
to  writing,  and  must  be  subscribed  by  them. 

^  636.  The  court  or  magistrate  may  also  receive  other 
testimony,  either  for  or  against  the  sufficiency  of  the 
bail,  and  may  from  time  to  time  adjourn  the  taking  of 
baiU  to  afibrd  an  opportunity  of  proving  ox  disproving 
their  sufficiency. 
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$  637.  When  the  examination  is  closed,  the  court  or 
magistrate  must  make  an  order,  either  allowing  or  dis- 
allowing the  bail,  and  must  forthwith  cause  the  same, 
with  the  affidavits  of  justification,  and  the  undertaking 
of  bail,  to  be  filed  with  the  clerk  of  the  court  to  which 
th^  depositions  and  statement  must  be  sent,  as  prescri- 
bed in  section  220. 

The  mode  of  justification  now  pursued,  is,  merely  to  take 
the  affidavit  required  by  section  634,  except  that  in  the  city 
of  New- York,  by  a  special  statute,  the  bail  are  required  to 
state  in  their  affidavit,  the  property  in  respect  to  which  they 
justify.  Even  there,  however,  no  power  is  given  to  examine 
them  further  upon  oath,  or  to  take  from  them  an  affidavit 
upon  other  matters,  tending  to  test  their  sufficiency,  which  if 
false,  could  be  the  subject  of  an  indictment  for  perjury,  or  to 
take  other  testimony.  The  sections  under  consideration 
propose  a  course  of  practice  in  this  respect,  which,  with 
proper  vigilance  on  the  part  of  the  public  officers,  can  hardly 
fail  to  secure  the  sufficiency  of  the  bail. 

$  638.  Upon  the  allowance  of  the  bail  and  the  eaue- 
cution  of  the  undertaking,  the  court  or  magistrate  must 
make  an  order,  signed  by  him,  with  his  name  of  office, 
for  the  discharge  of  the  defendant,   to  the  following 

eflFect : 

"  To  the  sheriff  of  the  county  of  ,  [or,  in 

'         ,      ■  ■  ■      •  '  '  '' '   ' 

the  city  and  county  of  New- York,  "to  the  keeper  of 

the  city  prison  of  the  city  of  New- York :"]     "A.  B., 

who  is  detained  by  you  on  a  commitment  to  answer  a 

charge  for  the  offence  of,  [designating  it  generally,] 

r 

having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  hinl  from  your 
custody." 
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§  639.  If  the  bail  be  disallowed,  the  defendant  must 
be  detained  in  custody  until  other  bail  be  put  in  and 
justify. 

ARTICLE  III. 

BAILj   UPON    AN    INDICTMENT    BEFORE   CONVICTION. 

Skction  640.  In  misdemeanor,  officer  to  take  defendant  before  a  magistrate. 

641.  In  felony,  to  deliver  him  into  custody. 

642.  Taking  bail,  when  offence  is  bailable. 

643.  Bail,  how  put  in.    Form  of  undertaking. 

644.  Sections  631  to  635,  applicable  to  qualifications  of  bail,  to  putting 

in  and  justifying  bail,  and  to  incidental  proceedings. 

The  provisions  of  this  chapter  need  no  other  explanation 
than  what  is  furnished  by.  the  sections!  themselves.  They  are 
in  harmony  with  the  ]ai>t  two  chapters,  so  far  as  the  princi- 
ples contained  in  them  are  concerned,  and  in  their  details  af- 
ford^ it  is  believed,  an' ample  guarantee,  with  proper  vigi- 
lance on  the  part  of  the  public  officers,  for  the  obtaining  of 
sufficient  bail,  without  imposing  any  undue  hardship  on  the 
deflrndant. 

§  640.  When  the  offence  charged  in  the  indictment 
is  a  misdemeanor,  the  officer  serving  the  bench-war- 
rant, must,  if  required,  take  the  defendant  before  a  ma- 
gistrate in  the  county  in  which  it  is  issued,  or  in  which 
he  is  arrested,  for  the  purpose  of  giving  bail  as  pre- 
scribed  in  sectioijis  319  and  322. 


1  ( 


§  641.  If  the  offence  charged  in  the  indictment  be  a 
felony,  the  officer  arresting  the  defendant  must  deliver 
him  into  custody^  according  to  the  command  of  the 

bench-warrant,  as  prescribed  in  section  318. 

/  .  •  I- 

I  '  .  • 

§  642.  When  the  defendaiit  is  so  delivered  into^  cos- 
tody,  if  the  felony  charged  be  bailable,  and  the  amotint 
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of  bail  have  been  fixed  by  the  court,  as  provided  in 
section  320,  bail  may  be  taken  by  the  court  in  which 
thi  indictment  was  found,  or  to  which  it  is  sent  or  re- 
moved, or  by  any  magistrate  in  the  county  having  au- 
thority to  admit  a  defendant  to  bail,  upon  being  held 
to  answer  before  indictment,  as  provided  in  sections 
618  and  619. 

§  643.  The  bail  must  be  put  in,  by  a  written  underta- 
king, executed  by  two  sufficient  sureties,  with  or  with- 
out the  defendant,  in  the  discretion  of  the  court  or  ma- 
gistrate,) and  acknowledged  before  the  court  or  magis- 
trate, in  substantially  the  following  form : 

*^  An  indictment  having  been  found  on  the  day 

of  ,  1850,  in  the  court  of  sessions  of  the  county  of 

Albany  J  [or  as  the  case  may  be,]  charging  A.  B.  with 
the  crime  of,  [designating  it  generally,]  and  he  having 
been  duly  admitted  to  bail  in  the  sum  of  dollars: 

**We,  C.  D.,  of  [stating  his  place  of  residence  and 
occupation,]  and  E.  F.,  of  [stating  his  place  of  residence 
and  occupation,]  hereby  undertake,  that  the  above  nam- 
ed A.  B.  shall  appear  and  answer  the  indictment  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and 
shall  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court ;  and  if  convicted,  shall  appear 
for  judgment)  and  render  himself  in  execution  thereof; 
or  if  he  fail  to  perform  either  c^  these  conditions,  that 
we  will  pay  to  the  people  of  the  state  of  New- York,  the 
sum  of  dollars,"  [inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail.] 
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§-644.  The  provisions  contained  in  sections  631  to 
€39,  both  inclusive,  apply  to  the  qualifications  of  the 
bail,  and  to  all  the  proceedings  respecting  the  putting 
in  and  justifying  of  bail,  and  incidental  thereto. 

ARTICLE  IV, 

BAIL    UPON    AN    APPEAL. 

^■CTiojf    645.    Who  may  admit  to  bail. 

646.  Notice  of  the  application,  when  required. 

647.  Qaalifications  of  bail,  and  how  put  in. 

§  645.  In  the  cases  in  which  the  defendant  may  be 
admitted  to  bail  upon  an  appeal,  as  provided  in  section 
€17,  the  order  admitting  him  to  bail  may  be  made,  either 
by  the  court  firom  which  the  appeal  is  taken,  or  the  pre- 
siding judge  thereof,  or  by  the  appellate  court,  or  a 

Judge  thereof,  or  by  a  judge  of  the  supreme  court. 

§  646.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  oar  officer  by  whom  it  may  be  ordered, 
may  require  such  notice  of  the  application  therefor,  as 
he  deems  reasonable,  to  be  given  to  the  district  attorney 
of  the  county  in  which  the  verdict  or  judgment  was 
originaUy  rendered. 

§  647.  The  bail  must  possess  the  qualifications,  and 
most  be  put  in  in  all  respects,  in  the  manner  prescribed 
by  sections  631  to  639,  both  inclusive;  except  that  the 
undertaking  of  the  bail  must  be  to  the  efiect  that  the 
defendant  will,  in  all  respects,  abide  the  orders  and 
Judgment  of  the  appellate  court  upon  the  appeal. 

[CRIM.   CODE.]  20 
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ARTICLE  Y, 

DEP06ITE   INST£AP  OF   BAIL. 

Bection  648.    Deposite,  when  and  how  made. 

649.  Maj  be  made  after  bail  given,  and  before  forfeiture;  and  in  neb 

cafe  ball  discharged. 

650.  Bail  may  be  given  after  deposite;  and  in  such  ease  monej  deposited 

to  be  refunded. 

651.  Deposit  to  be  applied  to  payment  of  judgment  of  fine,  and  surplus' 

to  be  refunded. 

The  peroHssioD  to  depoeit  money,  instesKl  of  giTing  baiU 
\1ra9  introduced^  by  the  Commissioners  into  the  civil  pr^ctice^ 
because,  while  it  afforded  the  best  security,  it  relieved  the 
defendant  from  great  ^mbfurrasfimenl  in  prosuriDg  bail.  If 
he  we;r^  a  ^tran^er,  Jie  ipjis^t  ;ifCf9s^^iHy  remain  JQ  prison^  or 
indvmnify,  or,  what  was  more  frequently  the  case,  hire  a  pri- 
yate  party  to  became  ^ia  bail.  He  waa  thus,  in  order  to  escape 
imprisonque^ot,  subjected  on  the  oJEie  haa4^  to  the  ha^pd  of  losing* 
his  money,  and  on  the  other  to*  the  extortion  of  those  who- 
might  be  disposed  to  take  an  undue  advantfige  of  his  situar 
tion.  If  it  was  just,  therefore,  to  relieve  him  from  this  em- 
barrassment i|^  fL  civil  case,  it  is  n^ore  just  to  do  so  in  a  prim-^ 
inal  one  where  the  difficulties  of  his  position  can  otherwise 
be  less  easily  avoided. 

Jn  carryiijkg  out  this  principle,  the  provisions  of  Ijbis  chap- 
ter have  been  substantially  taken  from  the  Amended  CodCy 
sec.  197-200. 

§  648.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  hail,  instead  of  giving  hail,  may  deposit 
with  the  clerk  of  the  county  ii^  which  he  i»  held  to  an- 
swer, the  sum  mentioned!  in  the  order;  and  upon  deli- 
vering to  the  officer  in  whose  custody  he  is,  a  certificate 
of  the  deposite,  he  must  be  discharged  from  custody. 

§  640.  If  the  defendant  have  given  b^il^  he  may,  at 
any  time  belbre  the  forfeiture  of  their  undertakings  iu 
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like  manner  deposit  the  sum  mentioned  in  the  under- 
taking; and  upon  the  deposite  being  made,  the  bail  is 
exonerated. 

§  650.  If  money  be  deposited,  aa  provided  in  the  last 
seetion,  bail  may  be  given,  in  the  same  manner  as  if  it 
had  been  originally  given  upon  the  order  for  admission 
to  bail,  at  any  time  before  the  forfeiture  of  the  deposite. 
The  court  or  magistrate  before  whom  the  bail  is  taken, 
must  thereupon  direct,  in  the  order  of  allowance,  that 
the  money  deposited  be  refunded  by  the  county  clerk 
to  the  defendant ;  and  it  must  be  refunded  accordingly. 

§  651.  When  money  has  been  deposited,  if  it  remain 

on  deposite  at  the  time  of  a  judgment  for  the  payment 
of  a  fine,  the  county  treasurer  must,  under  direction  of 
the  court,  apply  the  money  in  satisfaction  thereof,  and 
after  satisfy ing  the  fine,  must  refund  the  surplus,  if  any, 
to  the  defendant. 

ARTICLE  VI. 

•U&REffDER  OF   THE   DEFCNDAHT. 

Skction  652.  Surrender,  by  whom,  when,  and  how  made. 

(SB3.  By  whom,  when  and  where,  defendant  may  be  arrested  for  the  purpose 

of  a  surrender. 
654.  On  surrender  before  forfeiture,  money  deposited  to  be  refunded.   Or- 
der therefor,  how  obtained* 

Tbe  provisioni  of  this  chapter  sufficiently  explain  them- 
selves. The)  are  substantially  taken  from  the  Amended  Code 
sec.  188,  189. 

§  652.  At  any  time  before  the  forfeiture  of  their  un* 
dertaking,  the  bail  may  surrender  the  defendant  in 
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their  exoneration,  or  he  may  surrender  himself,  to  the 
officer  to  whose  custody  he  was  committed  at  the  time 
of  giving  bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail 
must  be  delivered  to  the  officer,  who  must  detain  the 
defendant  in  his  custody  thereon,  as  upon  a  commit- 
ment, and  by  a  certificate  in  writing,  acknowledge  the 
surrender : 

2.  Upon  the  undertaking  and  the  certificate  of  the  of- 
ficer,  the  court  in  which  the  indictment  or  the  appeal, 
as  the  case  may  be,  is  pending,  may,  upon  a  notice  of 
five  days  to  the  district  attorney  of  the  county,  with  a 
copy  of  the  undertaking  and  certificate,  order  that  the 
bail  be  exonerated ;  and  on  filing  the  order  and  the  pa- 
pers used  on  the  application,  they  are  exonerated  ac- 
cordingly. 

§  653.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  charged,  and 
at  any  place  within  the  state,  may  themselves  arrest 
him,  or  by  a  written  authority  endorsed  on  a  certified 
copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

§  654.  If  money  have  been  deposited  instead  of  bail, 

and  the  defendant  at  any  time  before  the  forfeiture 
thereof,  surrender  himself  to  the  officer  to  whom  the 
commitment  was  directed,  in  the  manner  provided  in 
the  last  two  sections,  the  court  must  order  a  return  of 
the  deposite  to  the  defendant,  upon  producing  the  cer- 
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tificate  of  the  oflScer  showing  the  surrender,  and  upon 
a  notice  of  five  days  to  the  district  attorney,  with  a 
copy  of  the  certificate. 

ARTICLE  VII. 

FORFEITU&E  OF   THE   UNDERTAKING   OF  BAIL,  OR  OF  THE  DEPOSITS  OF 

MONEY. 

SxcTioir  €55.  In  what  casei,  and  how  t>rdered. 

666.  When  and  how  forfeiture  maj  be  discharged. 

€67.  Forfeiture  of  bail,  to  be  enforced  by  action. 

668.  Deposite  of  money  when  forfeited,  how  diipoied  of. 

669.  Remission  of  forfeiture. 

660.    Application  therefor,  how  made  and  on  what  terms  granted. 

As  the  practice  now  stands,  there  is  no  rule  whatever,  as  to 
the  time  or  circumstances  under  which  the   forfeiture  of  bail 
may  be  declared.    The  condition  of  the  recognizance  is»  in 
substance,  that  the  defendant  will  appear  in  court  on  a  speci- 
fied day,  and  that  he  will  abide  the  order  of  the  court  on  the 
indictment,  and  not  depart  therefrom  without  its  leave.    The 
result  in  practice  is,  that  unless  he  can  make  an  arrangement 
with  the  district  attorney,  as  to  the  time  when  his  appear- 
ance will  be  necessary,  he  may  be  compelled  to  remain  in 
court  continually,  until  the  indictment  is  finally  disposed  of. 
There  is  nothing  to  prevent  the  forfeiture  of  his  bail,  at  any 
moment  during  tbe  term,  at  the  option  of  the  district  attor- 
ney, whether  his  appearance  be  then  necessary  or  not     This 
should  not  be  so.     The  provisions  of  this  code,  in  other  re- 
spects, distinctly  inform  the  defendant  when  his  attendance 
in  court  is  necessary,  and  the  sections  which  follow,  restrict 
the  right  of  forfeiture  to  the  failure  of  tbe  defendant  to  ap- 
pear at  those  times,  and  then  only.    Sec.  665.    And  even 
then,  power  is  given  to  the  court,  where  a  sufficient  excuse  for 
his  default  is  shown,  to  discharge  the  forfeiture  upon  equit- 
able terms.    Sec.  656. 

Tbe  remedy  to  enforce  the  forfeiture  is  also  restricted  to  an 
action.  Sec.  657.  This  is  now  the  practice,  except  in  the 
city  of  New  York,  in  which,  by  a  special  statute,  a  judgment 
may  be  summarily,  and  without  any  previous  notice  to  the  par- 
ties, entered  upon  the  recognizance  on  its  being  declared  for- 
feited.   Laws  of  1844,  p.  475,  sec.  8. 

lis  ezcejption  to  the  general  rule  probably  arose  from  tht 
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fact|  that  in  riew  of  the  kind  of  bail  too  often  taken  in  tkat 
city,  the  least  delay  in  enforcing  the  forfeiture  rendered  the 
chances  of  its  ultimate  enforcement  utterly  desperate.  By 
such  a  course  of  proceeding,  however,  the  bail  are  deprived 
of  every  opportunity  of  making  a  defence;  and  though  they 
could  show  that  the  bond  was  a  forgery,  or  that  its  condition 
had  been  performed,  they  are  subjected  to  a  final  and  irre- 
versible judgment.  With  the  safeguards  which  have  been 
throw*n  arround  the  taking  of  bail,  as  regulated  by  this  code, 
it  is  hoped,  that  in  at  least  a  majority  of  cases^  the  necessity 
for  a  resort  to  a  proceeding  so  summary  and  unjust,  will  be 
obviated.  But  whether  it  is  or  not,  no  good  reason  is  per- 
ceived for  a  difierence  between  the  mode  of  enforcing  the 
liability  of  bail  in  a  criminal,  from  that  adopted  in  a  civil 
case. 

The  provisions  in  respect  to  a  remission  of  a  forfeiture, 
sec.  659,  660,  are  taken  from  the  statutes  formerly  applicable 
to  the  courts  of  common  pleas.  2  R.  5.,  Zd,  ed.,  580,  581, 
lec.  37-41. 

§  655.  If,  without  sufficient  excuse,  the  defendant 
neglect  to  appear  for  arraignment,  or  for  trial  or  judg- 
ment, or  upon  any  other  occasion  where  his  presence 
in  court  may  be  lawfully  required,  or  to  surrender  him- 
self in  execution  of  the  judgment,  the  court  must  direct 
the  fact  to  be  entered  upon  its  minutes ;  and  the  under- 
taking of  his  bail,  or  the  money  deposited,  instead  of 
bail,  as  the  case  may  be,  is  thereupon  forfeited. 

§  656.  If,  at  any  time  before  the  final  adjournment  of 
the  court,  the  defendant  appear  and  satisfactorily  ex- 
cuse his  neglect,  the  court  may  direct  the  forfeiture  of 
the  undertaking  or  deposite  to  be  discharged,  upon  such 
tmam  a&  are  just. 

§  657.  If  the  forfeiture  be  not  discharged,  as  provide 
in,  the  last  section,  the  district  attorney  may,  at  an 
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time  after  the  adjournment  or  the  court,  proceed,  by- 
action  only,  against  the  bail  upon  their  undertaking. 

§  658-  If,  by  rea^^n  of  the  neglecit  6f  the  defendant 
to  appear,  as  provided  in  section  655,  money  deposited 
instead  of  bail  is  forfeited,  and  the  fiMrfeiture  be  not 
-discharged  or  remitted,  as  provided  in  sections,  656  and 
659,  the  county  treasurer  with  whom  it  is  deposited, 
may  at  any  time  after  the  final  adjournment  of  the 
tiourt,  apply  the  money  deposited  to  the  use  of  the 
county. 

§  659.  After  the  forfeiture  of  the  undertaking  or  de- 
posite,  as  provided  in  this  chapter,  the  county  court  of 
the  county,  or  in  the  city  of  New- York,  the  court  of  com- 
mon pleas  of  that  city,  may,  upon  good  cause  shown, 
remit  the  forfeiture  or  any  part  thereof,  upon  such  terms 
as  are  just 

§  660.  The  application  must  be  upon  at  least  five 
days  notice  to  the  district  attorney  of  the  county,  with 
copies  of  the  affidavits  and  papers  on  which  it  is  foun- 
ded ;  and  can  be  granted,  only  upon  payment  of  the 

costs  and  expenses  incurred  in  the  proceedings  ibr  the 
enforcement  of  the  forfeiture^ 
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ARTICLE  VIII. 

BE-OOMMITMENT   OF    THE    DEFENDANT,   AFTER    HAYING     GITEN     BAIL, 

OR   DEPOSITED  MONEY    INSTEAD  OF    BAIL. 

Section  661.  Iir  what  eases. 

662.  Contents  of  the  order. 

663.  Defendant  may  be  arrested  in  any  county. 

664.  If  for  failure  to  appear  for  judgment,  defendant  must  be  committed. 
666.  If  for  other  cause,  he  may  be  admitted  to  bail, 

666.  Bail  in  such  case,  by  whom  taken. 

667.  Form  of  the  undertaking. 

668.  Qualifications  of  bail,,  and  how  put  in. 

The  principle  feature  of  this  chapter,  which  rs  new,  is  thi^ 
provision  contained  in  section  661,  authorising  the  re-com- 
mitment of  the  defendant,  when  it  appears  that  hrs  bail  or 
either  of  them  are  dead,  or  insufficient,  or  have  removed  from 
the  state.  It  is  more  than  doubtful  whether  this  power  now 
exists.  In  a  recent  case  in  the  city  of  New-York,  where  an 
application  for  a  re-commitment  was  made,  upon  a  ground  sim- 
ilar in  principle,  the  objection  was  taken,  that  the  court  could 
not  make  the  order,  having  exhausted  its  jurisdiction  in  this 
respect  by  taking  bail;  Siud  Rex  v.  Salter^2  Chit.  Rep.  109,  was 
cited  as  sustaining  the  olijection.  The  necessity  of  such  a  power 
is  apparent.  It  would  be  a  reproach  to  the  administration  of 
criminal  justice,  that  where  a  fraud  had  been  practiced  upon 
the  court  in  the  mitter  of  bail,  or  where,  without  the  power 
to  re-commit,  the  defendant  might  elude  the  consequences  of 
crime,  the  court  should  be  led  without  authority  to  prevent 
the  wrong. 

The  other  provisions  of  this  chapter  sufficiently  explain 
themselves. 

§  661.  The  court  to  which  the  committing  magistrate 
returns  the  depositions  and  statement,  or  in  which  an 
indictment  or  an  appeal  is  pending,  or  to  which  a  judg- 
ment on  appeal  is  remitted  to  he  carried  into  effect, 
may,  hy  an  order  entered  upon  its  minutes,  direct  the 
arrest  of  the  defendant,  and  his  commitment  to  the 
officer  to  whose  custody  he  was  committed  at  the  time 
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he  was  admitted  to  bail,  and  his  detention,  until  legally 
discharged,  in  the  following  cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has 
incurred  a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof,  as  provided  in  section  655 : 

2.  When  it  satisfactorily  appears  to  the  court  that, 
his  bail,  or  either  of  them,  are  dead,  or  insufficient,  or 
have  removed  from  the  state : 

3.  Upon  an  indictment  being  found,  in  the  cases  pro- 
vided in  section  323. 

§  662.  The  order  for  the  re-commitment  of  the  de- 
fendant must  recite,  generally,  the  facts  upon  which 
it  is  founded,  and  direct  that  the  defendant  be  ar- 
rested by  any  sheriff,  constable,  marshal  or  policeman 
in  this  state,  and  committed  to  the  officer  to  whose 
custody  he  was  committed,  at  the  time  he  was  admit- 
ted to  bail,  to  be  detained  until  legaUy  discharged. 

§  663.  The  defendant  may  be  arrested  pursuant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in 
the  same  manner  as  upon  a  warrant  of  arrest ;  except, 
that  when  arrested  in  another  county,  the  order  need 

not  be  endorsed  by  a  magistrate  of  that  county. 

§  664.  K  the  order  recite,  as  the  ground  upon  which 
it  is  made,  the  failure  of  the  defendant  to  appear  for 
judgment  upon  conviction,  the  defendant  must  be  com- 
mitted, according  to  the  requirement  of  the  order. 
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§  6B5.  If  the  order  be  made  for  any  other  cause,  and 
the  oifence  be  bailable,  the  court  may  fix  the  amount 
of  bail,  and  may  direct  in  the  order,  that  the  defendant 
be  admitted  to  bail  in  the  sum  fixed,  which  must  be 
specified  in  the  ordef . 

§  666,  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  (bounty, 
having  authority,  in  a  similar  case,  to  admit  to  bail  upon 
the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  618  and  619,  or  by  amy 
other  magistrate  to  be  designated  by  the  court. 

§  667,  When  bail  is  taken  upon  the  i^e-Commitment 
of  the  defendant,  the  undertaking  of  bail  must  be  in 
substantially  the  following  form : 

"  An  order  having  been  made  oti  th6  day  of 
1850,  by  the  court  of  (naming  the  court,)  that  A.  B.,  be 
admitted  to  bail  in  the  sum  of  dollars,  in  an  action 
pending  in  that  court  against  him  in  behalf  of  the 
people  of  the  state  of  New- York,  upon  an  [informati<m 
presentment,  indictment,  or  appeal^  as  the  case  may 
be,] 

*'  We,  C,  D.,  of  [stating  his  place  of  residence  and 
occupation,]  and  E,  F.,  of  [stating  his  place  of  residence 
and  occupation,]  hereby  undertake,  thatth^  above  named 
A.  R,  shall  apj^ar  in  that  ot  atty  other  court,  in  iVhieK 
hin  appearand  may  be  latrftiHy  required,  ujion  that  [in* 
formation,  presentment,  indictment  or  appeal,  as  the 


CRIMINAL    7R00EDUR£.  3'15 

case  may  be,]  and  shall  at  all  times  render  himself 
amenable  to  its  orders  and  process,  and  appear  for  judg- 
ment, and  surrender  himself  in  execution  thereof;  or 
if  he  fail  to  perform  either  of  these  conditions,  that  we 
will  pay  to  the  people  of  the  state  of  New-York  the 
sum  of  dollars,"  [inserting  the  sum  in  tvhich  the 

defendant  is  admitted  to  bail.] 

§  668.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  in  the  manner  prescribed 
by  sections  631  to  639,  both  inclusive. 

CHAPTER  II. 

COMFELLING   THE  ATtENDANCE   OF   WltKESSES. 

8£CTxoK  669.    Sabpcena,  defined. 

670.  Magistrate  may  issue  subpoenas,  on  information  or  presentment. 

671.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 

jury. 

672.  He  may  also  issue  subpoenas,  for  the  people,  on  trial  of  an  indictment. 

673.  Clerk  may  issue  blank  subpoenas,  for  witnesses  for  defendant,  on  trial. 

674.  Form  of  subpoena. 

675.  Requirement  in  subpoena,  to  produce  books,  papers  and  documents. 

676.  Subpoena,  by  whom  served. 

677.  How  served. 

678.  679.    Payment  of  expenses  of  witness,  when  he  is  from  without  the 

county^  or  is  poor. 

680.  Witnesses  residing  or  served  with  subpoena,  out  of  the  county,  when 

and  how  compelled  to  attend. 

681.  Disobedience  to  subpoena,  or  refusal  to  be  sworn  or  totestifr,  how 

punished. 

682.  Witness  for  defendant,  disobeying  a  subpoena,  to  forfeit  fifty  dollars. 

§  669.  The  process  by  which  the  attendance  of  a  wit- 
ness, before  a  court  or  magistrate  is  required,  is  a  sub- 
poena. 

§  670.  A  magistrate,  before  whom  an  information  is 
laid,  or  to  whom  a  presentment  of  a  grand  jury  is  sent, 
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may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  state,  either  on  behalf  of  the  people  or  of 
the  defendant. 

The  power  contained  in  this  section,  is  not  now  expressly 
conferred,  but  is  indispensably  necessary. 

§  671.  The  district  attorney  of  the  county  may  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the 
state,  in  support  of  the  prosecution  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  be- 
fore the  grand  jury,  upon  an  investigation  pending  be- 
fore them. 

§  672.  The  district  attorney  may,  in  like  manner,  is- 
sue subpoenas  subscribed  by  him,  for  witnesses  within 
the  state,  in  support  of  an  indictment,  to  appear  before 
the  court  at  which  it  is  to  be  tried. 

The  power  of  the  district  attorney,  as  it  now  exists,  to  is- 
sue subpoenas,  is  conferred  by  the  section  of  the  revised  stat- 
utes, which  provides,  that  "  the  district  attorney  of  every 
county,  shall  have  power  to  issue  subpoenas  for  witnesses  in 
support  of  any  prosecution,  to  appear  at  any  court,  without 
the  seal  of  such  court;  and  every  such  subpoena,  subscribed 
by  the  district  attorney  issuing  the  same,  shall  be  as  valid 
and  eflfectual,  as  if  the  seal  of  the  court,  at  which  any  witness 
named  therein,  is  required  to  appear,  had  been  affixed  there- 
to."   2  R.  S.  3d.  ed.  815,  sec  64. 

The  last  two  sections  extend  this  power,  to  the  case  of  wit- 
nesses before  the  grand  jury,  as  well  as  before  the  court;  and 
in  the  former  case,  make  it  the  duty  of  the  district  attorney 
to  issue  subpoenas  to  witnesses,  not  merely  on  the  part  of  the 
people,  but  to  such  other  witnesses  as  the  grand  jury  may 
direct.  This  provision  is  in  accordance  with  sec.  261,  p.  130. 
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§  673.  The  clerk  of  the  court  at  which  an  indictment 
is  to  be  tried,  must,  at  all  times,  upon  the  application  of 
the  defendant,  and  without  charge,  issue  as  many  blank 
subpoenas,  under  the  seal  of  the  court  and  subscribed  by 

him  as  clerk,  for  witnesses  within  the  state,  as  may  be 

■ 

required  by  the  defendant. 

In  substantial   conformity  with  2  R.  S.,  3d  ed.  814,  815, 
sec.  60—63. 

§  674.  A  subpoena,  authorised  by  the  last  four  sections 
must  be  substantially  in  the  following  form : 

"  In  the  name  of  the  people  of  the  state  of  New- York : 
To  A.  B. 

"  You  are  commanded  to  appear  before  C.  D.  a  jus- 
tice of  the  peace  of  the  town  of  ,  [or  "  the  grand  jury 
of  the  county  of  ,"  or  "  the  court  of  sessions  of 
the  county  of  ,"  or  as  the  case  may  be,]  at 
[naming  the  place,]  on  [stating  the  day  and  hour,]  as  a 
witness  in  a  criminal  action  prosecuted  by  the  people 
of  the  state  of  New- York,  ga  inst  E.  F. 

"  Dated  at  the  town  of  ,  [as  the  case  may  be,] 

the         day  of       ,  1850. 

"  G.  H.,  justice  of  the  peace,"  [or  "  I.  K.,  district 
attorney,"  or  "  By  order  of  the  court,  L.  M.,  clerk,"  as 
the  case  may  be.] 

§  675.  If  books,  papers  or  documents  be  required,  a 
direction  to  the  following  effect  must  be  contained  in 
the  subpoena :  "  And  you  are  required  also,  to  bring  with 
you  the  following,"  [describing  intelligibly  the  books, 
papers  or  documents  required.] 
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§  676.  A  peace  officer  must  serve,  in  his  county,  city, 
town  or  village,  as  the  case  maybe,  any  subpoena  deliver- 
ered  to  him  for  service,  either  on  the  part  of  the  people  or 
of  the  defendant ;  and  must  make  a  written  return  of  the 

service,  subscribed  by  him,  stating  the  time  and  place 
of  service,  without  delay.  A  subpcsna  may,  however, 
be  served  by  any  other  person. 

While  this  section  preserves  the  right  of  any  one  to  serve 
a  subpceoa,  it  makes  it  the  duty  of  a  peace  officer  to  do  so. 
The  only  statutory  provision  now  in  force  on  this  subject,  is 
that  which  authorises  tht.  district  attorney  to  send  subpc&nas 
into  a  foreign  county  for  witnesses  on  criminal  process,  to  the 
sheriff  of  the  county  in  which  the  witnesses  reside,  and  makes 
it  the  duty  of  the  sheriff  to  serve  the  subpoenas,  and  make  his 
return  wit))ont  4elay  to  the  disjtrkt  uttx^rnipyr  2  jR.  jS>.»  Sded, 
815,  sec^  65. 

The  last  section  extends  this  duty  to  every  peace  officer, 
within  bis  county,  city,  town  or  village.  The  term  peace  officer, 
as  here  used,  is  defined  in  sec,  154,  p,  73,  to  include  a  sheriff  of 
a  county,  or  a  constable,  marshal  or  policeman  of  a  city,  town 
or  village. 

§  677.  A  subpoena  is  served,  by  delivering  it,  or  by 
showing  it,  and  delivering  a  copy  thereof,  to  the  wit- 
ness personally. 

The  mode  of  service  here  prescribed,  is  in  conformity  with 
the  existing  practice.  In  civil  cases,  the  service  is  not  com- 
plete, without  a  tender  of  the  fees  allowed  by  statute  to  the 
witness.  The  revised  statutes  provide,  that  ^'  it  shall  not  b^ 
necessary  to  pay  or  tender  any  fees  whatever,  to  any  witness- 
es subpoenaed  on  the  part  of  the  people  of  this  state,  in  sup* 
port  of  any  prosecution,  or  to  any  witness  subpcenaed  on  the 
pmrt  of  any  defendant,  in  uny  indictment ;  but  such  witness 
shall  be  bound  to  attend,  as  if  the  fees  allowed  by  law  to 
witnesses  in  civil  cases,  had  been  duly  paid  to  him."  2  /t- 
S.^Ued.  815,  w,  67. 

The  section   under   consideration,  having   prescribed   the 
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only  mo^e  of  making  the  service,  it  is   unnecessary  to  in* 
sert  the  statutory  provision  just  quoted. 

§  678.  When  a  person  attends  before  a  magistrate^ 
grand  jury  or  court,  as  a  witness  on  behalf  of  the  peo- 
ple, upon  a  subpoena,  or  pursuant  to  an  undertaking, 

and  it  appears  that  he  has  come  from  a  place  out  of  the 
county,  or  that  he  is  poor,  the  court,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  entered 
upon  its  minutes,  or  in  any  other  case,  the  county 
judge,  or  in  the  city  of  New- York,  the  recorder  or  city 
judge  of  that  city,  by  a  written  order,  may  direct  the 
county  tre^jsurer  to  pay  the  witless  a  re^isonable  sum,, 
to  be  specified  in  the  order,  for  his  expenses. 

This  section  is  in  conformity  vith  the  spirit  of  the  exist- 
ing statutes.  2  R.  S.^  3d  id,  £41,  sec.  19;  LatDS  qf  1846, 
p.  63,  ch,  50. 

§  679.  Upon  the  production  of  the  order,  or  a  certified 
copy  thereof  the  county  treasurer  must  pay  the  witness 
the  sum  specified  therein,  out  of  the  county  treasury. 

The  same  in  substance  bs  2  R.  S.  3d.  ed.  841,  sec  21. 

§  680.  No  person  is  obliged  to  attend  as  a  witness,, 
before  a  court  or  magistrate  out  of  the  county  where 
the  witness  resides  or  is  served  with  the  subptBna,  un- 
less the  judge  of  the  court  in  which  the  offence  is  tria- 
ble, or  a  judge  of  the  supreme  court,  or  a  county  judge,, 
or  in  the  city  of  New- York,  the  recorder  or  city  judge  of 
that  city^  npojx  s^n  affidavit  pf  the  prosecutor  or  district 
attorney,  or  of  the  defendant  or  his  counsel,  stating  ths^t 
he  believep  that  the  evidence  of  the  witness  is  materiaU 
and  his  attendance  at  the  e:?^ftnwation  or  trial  pepesSHjy^ 
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shall  endorse  on  the  subpoena  an  order  for  the  attend- 
ance of  the  witness. 

The  Commissioners,  in  their  first  report,  p.  250,  251,  took 
occasion  to  call  the  attention  of  the   legislature  to  what  thej 
deemed  the  gross  disregard  by   the  law,  of  the  conTenience 
of  witnesses;  and  suggested  a  remedy  for  the  evil,  so  far  as  it 
was  applicable  to   civil  cases.     As  the   legislation  of  this 
state  now  stands,  a  witness  may  be  compelled  to  attend  in 
any  part  of  the  state,  remote  from  his  home,  upon  a  subpoena 
which  was  furnished  to  the  party  in  blank,  and  which,  when 
directed  to   the  witness  by  the  party   himself,  as  caprice  or 
any  other  motive  may  dictate,  uncontrolled  by  the  supervision 
of  any  other  power,  absolutely  requires  his   attendance,  and 
subjects  him  to  the  penalties  of  a  contempt,  for  disobedience. 
Their    views    on    this    subject,    met,   at    first,    with    favor 
on  the  part  of  the  legislature;  but  the  action  of  the  last  ses- 
sion, reversed  its  former  views,  and  left  the  practice  in  civil 
cases,  as  it  stood  before.     Whether,  or  not,  the  fact  that  a 
witness  is  entitled,  in  those  cases,  to   what  the  law  has  seen 
fit  to  term,  his  fees  and  expenses  for  attending,  was  regarded 
by  the  legislature  as  sufficient  to  protect  the  witness  against 
unnecessary  vexation,  it  isnot  proper  here   to   inquire.     But 
whether  it  did  or  not,  this  argument  is  of  no  force,  in  a  crim- 
inal case.    There,  with  the  exception  of  a  witness  for  the 
people,  who  is  called  from  another  county,  or  who  is  poor, 
and  whose  expenses  are  in  such  case  provided  for,  the  wit- 
ness is  obliged  to  obey,  at  his  own  expense,  a  subpcena,  which, 
although  bearing  the  seal  of  the  court,  is  in  truth,  so  far  as 
its  actual  authority  is  concerned,  the  act  of  the  party  alone. 
The  object  of  this  section  is,  to  make  the  subpoena,  when 
designed  to  enforce  the  attendance  of  a  witness  from  another 
county,  in  reality ;  what,  by  a  fiction  alone,  it  now  is, — the  act 
of  the  court  or  of  a  judicial  officer  and  to  exempt  the  wit- 
ness from  the  necessity  of  attending,  unless  under  such  a  sanc- 
tion.   The  justice  of  this  provision  is  confidently  submitted 
to  the  wisdom  of  the  legislature. 

§  681.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  testify,  may  be  punished  by  the  court  or 
magistrate,  as  for  a  criminal  contempt  in  the  manner 
provided  in  the  code  of  civil  procedure. 
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^  682.  A  witness,  disobeying  a  subpcBna  issued  on  the 
>art  of  the  defendant,  also  forfeit,  to  the  defendants  the 
he  sum  of  fifty  dollars,  which  may  be  recovered  in  a 
ivil  action. 

The  last  two  sections  are  conformable  to  2  jS.  S^  Zd,  ed.^ 
497,  sea  ^3. 

CHAPTER  m. 

IXUCINATION  OF  WITNESSES,  OOKDTnONALLT. 

Know  flB3,    Witnestes  to  be  examined  conditkmally,  for  the  defendant,  as  pro- 
vided In  this  chapter. 
j684.    In  what  eases  defendant  majr  apply  for  order. 
<686.    Application,  on  what  facts  to  be  founded. 
686.    If  during  term,  to  be  made  to  the  court. 
6B7.    If  not  daring  term,  to  whom  to  be  nuide. 

688.  The  order,  when  granted  and  what  to  contain. 

689.  If  made  bgr  the  court,  may  dinet  examinntibn  before  a  judge  or 

magistrate.    If  made  by  a  judge,  examination  to  be  before  him. 
^69(1.    On  proof  of  service,  if  district  attorney  absent,  examination  to  piro- 

eeed. 
€91.    If  facts  on  which  order  was  founded,  be  disproved,  examination  no 

to  proceed. 
<&f2.    Testimony,  how  taken  and  autlientieated. 
693.    Deposition,  how,  by  whom  and  when  ille4. 
•694.    When  It  may  be  read  in  evidence. 
695.    When  to  be  excluded. 

4B6.    On  reading  the  deposition,  on  trial,  what  objectfons  may  be  taken. 
497.    Attendance  of  witness  for  examination,  how  compelled. 
^96.    Disobedience  of  witness,  how  punished. 

The  mode  of  proceeding  provided  in  this  chapter  and  in 
the  next,  differs  materially,  as  will  be  perceived,  from  that  pre- 
scribed in  similar  cases  by  the  code  of  civil  procedure.  The 
reason  of  the  differeoce  will  be  apparent,  upon  a  comparison 
of  the  provisions. 

This  chapter  is  founded  upon  the  section  of  (he  Revised 
Statutes  which  provides,  that  after  an  indictment  shall  be 
found  against  any  defendant,  he  may  have  witnesses  examined 
in  his  behalf,  conditionally,  on  the  order  of  a  judge  of  the 
court  in  which  the  indictment  is  pending,  in  the  same  cases, 
upon  the  like  notice  to  the  district  attorney,  and  with  the  like 
effect,  in  all  respects,  as  in  civil  suits.     2  IL  S.  3d  ed.  817. 

tec.  77.  '-  ' 

(aim.  ooocj  SI 
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§  683.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offence,  he  may,  either  before  or 
after  indictment,  have  witnesses  examined  condition- 
ally on  his  behalf,  as  prescribed  in  this  chapter,  and 
not  otherwise. 

This  section  goes  beyond  the  provision  of  the  revised 
statutes  just  cited,  in  providing  for  the  examination,  at  any  time 
after  the  defendant  has  been  held  to  answer,  whether  before 
or  after  indictment.  The  necessity  for  preserving  the  testi- 
mony of  the  witness,  is  equally  great  in  either  case  Besides, 
according  to  sec,  9,  p.  6,  the  proceedings  before  indictment, 
are  just  as  much  a  part  of  a  criminal  action,  as  those  which 
take  place  afterwards* 

§  684.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  state,  or  is  so  sick  or  infirm,  as  to 
afford  reasonable  grounds  for  apprehending  that  he  will 
be  unable  to  attend  the  trial,  the  defendant  may  apply 
for  an  order  that  the  witness  be  examined  conditionally- 

§  685.  The  application  must  be  made  upon  affidavit^ 
showing, 

1.  The  nature  of  the  ofience  charged  j 

2.  The  state  of  the  proceedings  in  the  action ; 

3.  The  name  and  residence  of  the  witness,  and  that 
his  testimony  is  material  to  the  defence  of  the  action ; 
and, 

4.  That  the  witness  is  about  to  leave  the  state,  or  is 
so  sick  or  infirm,  as  to  afford  reasonable  grounds  for  ap- 
prehending that  he  will  be  unable  to  attend  the  trial. 
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The  last  two  sections  are  the  same  in  substance  as  2  R. 
S.,  3d.  ed.y  488,  sec.  2. 

§  686.  The  application,  if  made  during  the  term, 
must  be  made  to  the  court. 

§  687.  If  not  made  during  the  term,  it  may  be  made 
as  follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer 
and  terminer,  or  in  a  court  of  sessions  other  than  in  the 
city  of  New- York,  to  a  judge  of  the  supreme  court, 
or  to  the  county  judge  : 

2.  When  the  indictment  is  pending  in  the  court  of 
sessions  of  the  city  of  New- York,  to  the  recorder  or 
city  judge  or  one  of  the  judges  of  the  court  of  common 
pleas  of  that  city  : 

3.  When  the  indictment  is  pending  in  a  city  court, 
to  the  recorder  or  city  judge  of  the  city  in  which  it  is 
pending. 

The  provision  of  the  revised  statutes,  from  which  the  last 
two  sections  are  taken,  but  which,  in  terms,  applies  to  civil 
actions  only,  directs  the  application  to  be  made  to  a  judge. 
2  jR.  S.y  3d.  ed.f  488,  sec.  2.  This  should  not  be  allowed 
in  a  criminal  action,  unless  the  court  be  not  sitting. 

§  688.  If  the  court  or  officer  be  satisfied,  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made,  that  the  witness  be 
examined  conditionally,  at  a  specified  time  and  place, 
and  that  a  copy  of  the  order,  and  of  the  affidavit  on 
which  it  was  granted,  be  served  on  the  district  attorney, 
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within  a  specified  time  before  that  fixed  for  the  exami- 
nation. 

§  689.  If  the  order  be  made  by  the  court,  it  may  di- 
rect that  the  examination  be  taken  before  a  judge  there- 
of, or  before  a  magistrate  in  the  county,  to  be  named 
in  the  order.  If  made  by  any  of  the  officers  mention- 
ed in  section  687,  it  must  direct  the  examination  to  be 
taken  before  him. 

§  690.  On  proof  being  furnished  to  the  officer  before 
whom  the  examination  is  appointed,  of  the  service 
upon  the  district  attorney,  of  a  copy  of  the  order,  and 
of  the  affidavit  on  which  it  was  granted,  if  no  counsel 
appear  on  the  part  of  the  people,  the  examination  must 
proceed. 

Takeiii  from  2  R.  S.  3d  ed.,  48d,  sec.  B. 

§  691.  If  the  district  attorney  or  other  counsel  appear 
on  the  part  of  the  people,  and  it  be  shown  to  the  satis- 
faction of  the  court  or  officer,  by  affidavit  or  other  proof, 
or  on  the  examination  of  the  witness,  that  he  is  not 
about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that 
the  application  was  made  to  avoid  the  examination  of 
the  witness  on  the  trial,  the  examination  cannot  take 
place;  otherwise  it  must  proceed. 

Taken  from  2  It.  5.,  3d  ed.y  488,  sec.  4. 

§  692!  The  testimony  given  by  the  witness  must  be 
reduced  to  writing,  and  authenticated  in  the  same  man* 
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ner  as  the  testimony  of  a  witness  taken  in  support  of 
an  information,  as  prescribed  in  section  203. 

§  693.  The  deposition  must  be  retained  by  the  officer 
taking  it,  and  filed  by  him  in  the  office  of  the  clerk  of 
the  court  without  unnecessary  delay. 

Founded  upon  2  It.  S.  3d  ed.  489,  sec.  6. 

§  694.  The  deposition,  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon 
its  appearing  that  the  witness  is  unable  to  attend,  by 
reason  of  his  death,  insanity,  sickness  or  infirmity,  or 
of  his  continued  absence  firom  the  state. 

Taken  from  2  H.  S ,  3d.  ed.,  489,  tec.  7. 

§  695.  The  deposition  cannot,  however,  be  read,  if 

it  appear  that  the  copy  of  the  order  and  of  the  affidavit 
on  which  it  was  founded,  was  not  served  on  the  district 
attorney,  as  directed,  or  that  the  examination  was  in 
any  respect  unfair  or  not  conducted  as  prescribed  in 
this  chapter. 

Taken  from  2  It.  S.,  3d.  ed,,  489»  $€C,  8. 

§  696.  Upon  the  reading  of  the  deposition  in  evi- 
dence, the  same  objections  may  be  taken  to  a  question 
or  answer  contained  therein,  as  if  the  witness  had 
beeen  examined  orally  in  court. 

Taken  from  2  It.  5.,  3d.  ed.,  489,  sec.  9. 
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§  697.  The  attendance  of  the  witness  may  be  en- 
forced, by  a  subpoena  subscribed  by  the  officer,  or  is- 
sued under  the  seal  of  the  court. 

Taken  from  2  R.  S.  3d.  cd.,  489,  sec.    10,  p.  320,  321. 

§  698.  Disobedience  to  the  subpoena,  or  a  refusal 
to  be  sworn  or  to  testify,  may  be  punished  by  the 
court  or  officer,  as  for  a  criminal  contempt,  in  the 
manner  provided  in  the  code  of  civil  procedure ;  and 
the  witness  also  forfeits  to  the  defendant,  the  sum 
of  fifty  dollars,  which  may  be  recovered  in  a  civil 
action. 

See  sec.  681,  682,  of  this  code,  p.  320,  321. 

CHAPTER  IV. 

EXAMINATION   OF    WITNESSES,    ON    COMMISSION. 

Section  699.  Witness  residing  out  of  the  state,  to  be  examined  for  defendant,  ai 

provided  in  this  chapter. 

700.  In  what  cases  defendant  may  apply  for  order  to  examine  witnessei 

on  commission. 

701.  Commission,  defined. 

702.  Application  for  commission,  on  what  facts  to  be  founded. 

703.  If  during  term,  to  be  made  to  the  court. 
7U4.  If  not  during  term,  to  whom  to  be  made. 

705.  Notice  of  application,  when  required  and  how  given. 

706.  Order  for  commission,  when  granted. 

707.  Trial  to  be  stayed  until  execution  and  return  of  commission. 

708.  Interrogatories,  and  notice  of  settlement. 

709.  Cross-interrogatories,  and  notice  of  settlement. 

710.  711.  What  may  be  inserted  in  interrogatories. 

712.  Direction  as  to  return  of  commission. 

713.  Commission,  how  executed. 

714.  Copy  of  last  section  to  be  annexed  to  commission. 

715.  716.  Commission,  how  returned,  when  delivered  to  agent  for  ^^=*  ^ 

purpose. 

717.  When  and  how  filed. 

718.  Commission  returned  by  mail,  how  disposed  of. 

719.  Commission  and  return  to  be  open  for  inspection,  and  copies  to      ^^ 

furnished. 

720.  Deposition  to  be  read  in  evidence.    What  objections  may  be  t»]^^^ 

thereto. 


i 
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This  chapter  is  founded  upon  the  section  of  the  revised 
statutes,  which  provides,  that  when  any  issue  of  fact  is 
Joined  upon  any  indictment,  the  defendant  therein  may  apply 
to  the  court,  in  which  such  indictment  is  pending,  to  examine 
any  material  witness  residing  out  of  this  state  ;  and  such 
court  may  grant  the  same,  upon  the  same  proof,  and  in  the 
like  cases  and  on  similar  terms,  as  provided  by  law  in  civil 
cases  ;  and  the  officer  prosecuting  in  behalf  of  this  state, 
shall  be  permitted  to  join  in  such  commission,  and  to  name 
witnesses  on  the  part  of  the  people.  2  R,  S.y  3d,  ed.,  816, 
^ec.  75.  Interrogatories,  to  be  annexed  to  such  commission, 
shall  be  settled,  and  such  commission  shall  be  issued,  executed 
and  returned,  in  the  manner  prescribed  by  law  in  respect  to 
commissions  in  civil  cases  ;  and  the  depositions  taken  thereon 
and  returned,  shall  be  read  in  the  same  cases,  and  with  the 
like  effect,  as  in  civil  suits.     IbicL  817,  sec,  76. 

§  699.  When  an  issue  of  fact  is  joined  upon  an  in- 
dictment, the  defendant  may  have  any  material]witness 
residing  out  of  the  state,  examined  in  his  behalf,  as 
prescribed  in  this  chapter,  and  not  otherwise. 

§  700.  When  a  material  witness  for  the  defendant, 
resides  out  of  the  state,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

These  sections  are  in  conformity  with  the  provisions  of  the 
revised  statutes  just  cited. 

§  701.  A  commission  is  a  process  issued  under  the 
seal  of  the  court,  and  the  signature  of  the  clerk,  direct- 
ed to  one  or  more  persons,  designated  as  commission- 
ers, authorizing  them  to  examine  the  witness  upon  oath, 

on  interrogatories  annexed  thereto,  and  to  take  and 
return  the  deposition  of  the  witness,  according  to  the 
directions  given,  with  the  commission. 
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§  702.  The  application  must  be  made  upon  affidavit^ 
showing, 

1.  The  nature  of  the  offence  charged  ; 

2r  The  state  of  the  proceedings  in  the  action,  and 
thiat  issue  of  fact  has  been  joined  therein : 

3.  The  name  of  the  witness,  and  that  his  testimony 
iff  material  to  the  defence  of  the  action : 

4.  That  the  witness  resides  out  of  the  state. 

This  provision  is  new,  but  is  deemed  necessary,  in  order  icr 
enable  the  court,  from  the  facts  stated  in  the  affidavit,  to 
judge  of  the  propriety  of  granting  the  application. 

§  703*  The  application,  if  made  during  the  tenur 
must  be  made  to  the  court. 

§  704.  If  not  made  during  the  term,  the  application 
may  be  made  as  follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer 
and  terminer,  or  in  a  court  of  sessions,  except  in  the 
city  and  county  of  New-York,  to  a  judge  of  the  supreme 
court  or  to  the  county  judge : 

2.  When  the  indictment  is  pending  in  the  court  of 
sessions  of  the  city  of  New- York,  to  the  recorder  or  city 
judge,  or  one  of  the  judges  of  the  court  of  common  pleas, 
of  that  city : 

3.  When  the  indictment  is  pending  in  a  city  court, 

to  the  recorder  or  city  judge  of  thei  city  in  which  it  i» 
pending. 
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The  last  two  sections  are  founded  on  the  same  principle 
as  sections  686  and  687,  respecting  the  examination  of  wit- 
nesses conditionally.  See  the  note  to  those  sections,  p  323.  They 
are  also  in  substantial  conformity  with  the  provisions  applic- 
able to  civil  cases,  in  2  R.  5.,  Sd.  ed.^  490,  sec.  12,  13. 

§  705.  If  the  application  be  made  to  the  court,  it  may- 
be without  notice  to  the  district  attorney,  unless  the 
court  direct  notice  to  be  given,  in  which  case  it  must 
prescribe  the  manner  of  giving  the  same.  If  made  to 
one  of  the  officers  mentioned  in  the  last  section,  the 
application  must  be  upon  five  days  notice  to  the  district 
attorney,  with  a  copy  of  the  affidavit  upon  which  it  is 
founded. 

When  the  application  is  made  to  the  court,  notice  is  un- 
necessary, inasmuch  as  the  district  attorney  is  generally  pres- 
ent. If,  however,  he  be  absent,  the  court  can,  under  the  pro- 
visions of  this  section,  direct  notice  to  be  given  to  him. 
When  made  out  of  court,  this  section  requires  a  notice. 

§  706.  If  the  court  or  officer  to  whom  the  applica- 
tion is  made,  be  satisfied  that  the  witness  resides  out  of 
fhe  state,  and  that  his  examination  is  necessary  to  the 
attainment  of  justice,  an  order  must  be  made  that  a 
commission  be  issued  to  take  his  testimony,  and  that 
the  people  be  permitted  to  join  in  the  commission,  and 
to  examine  witnesses  in  support  of  the  indictment. 

In  conformity  with  2  R,  S.  Sd.  ed.,  816,  sec.  76. 

§  707.  If  the  application  for  a  commission  be  granted, 
the  court  or  judge  must  insert  in  the  order  therefor,  a 
direction  that  the  trial  of  the  indictment  be  stayed  for 
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a  specified  time,  reasonably  sufficient  for  the  execution 
and  return  of  the  commission. 

A  commission  is  sometimes  taken  out  in  civil  as  well  as 
criminal  cases,  without  being  made  a  stay  of  proceedings, 
and  at  the  consequent  peril,  of  the  party  issuing  it,  of  its  re- 
turn in  time.  In  criminal  cases,  at  least,  this  should  not  be. 
The  commission  should  not  issue  at  all,  unless,  as  provided  in 
section  706,  p.  329,  the  examination  of  the  witness  is  necessary 
for  the  attainment  of  justice;  and  where  that  is  the  case,  a  stay 
of  proceedinp;s  for  a  reasonable  time,  should  follow  of  course. 

§  708.  When  the  commission  is  ordered,  the  defend- 
ant must  serve  upon  the  district  attorney,  and  the  dis- 
trict attorney,  if  he  intend  to  join  in  the  commission 
and  examine  witnesses  in  support  of  the  indictment, 
must  serve  upon  the  defendant  or  his  counsel,  a  copy  of 
the  interrogatories  to  be  annexed  thereto,  with  a  notice 
of  two  days  of  their  settlement,  before  an  officer  who 
might  have  granted  the  order  out  of  term,  as  provided 
in  section  704. 

§  709.  The  district  attorney,  and  the  defendant,  may, 
in  the  same  manner  serve  cross-interrogatories,  to  be  an- 
nexed to  the  commission,  with  the  like  notice  of  the 
settlement  thereof. 

The  last  two  sections  are  in  conformity  with  the  practice 
in  civil  actions,  as  established  under  the  provision  in  2  R. 
»?.,  3d.  ed.,  490,  sec,  15,  aJapting  them,  however,  to  the 
right  given  to  the  prosecution,  to  join  in  the  commission. 

§  710.  In  the  interrogatories,  either  party  may  insert 
any  question  pertinent  to  the  issue. 
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§  711.  Upon  the  settlement  of  the  interrogatories,  the 
judge  must  expunge  every  question  not  pertinent  to  the 
issue,  and  modify  the  questions,  so  as  to  conform  them 
to  the  rules  of  evidence,  and  when  settled,  must  en- 
dorse upon  them  his  allowance  and  annex  them  to  the 
commission. 

§  712.  Unless  the  parties  otherwise  consent,  by  an 
endorsement  upon  the  commission,  the  officer  must  en- 
dorse thereon  a  direction,  as  to  the  manner  in  which  it 
must  be  returned  ;  and  may,  in  his  discretion,  direct  that 
it  be  returned  by  mail  or  otherwise,  addressed  to  the 
clerk  of  the  court  in  which  the  indictment  is  pending, 
designating  his  name  and  the  place  where  his  office  is 
kept. 

The  la^t  three  sections  are  taken  from  2  R,  S.,  3d.  erf., 
490,  sec,  16,  but  are  more  full  and  explicit,  in  respect  to  the 
power  of  the  judge,  upon  the  settlement  of  the  interroga- 
tories. Much  confusion  and  embarrassment  have  arisen,  from 
objections  being  taken  and  sustained  on  the  trial,  to  the  form 
of  questions,  which,  if  they  had  been  taken  before  the  judge, 
might  have  been  obviated;  and  valuable  testimony  has  not 
unfrequently  been  lost,  which,  if  that  had  been  done,  might 
have  been  preserved  to  the  parly. 

§  713.  The  commissioners  or  any  one  of  them,  unless 
otherwise  specially  directed,  may  execute  the  commis- 
sion as  follows: 

1.  They  must  publicly  administer  an  oath  to  the  wit- 
ness, that  his  answers  given  to  the  interrogatories,  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth : 
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2.  They  must  cause  the  examination  of  the  witness 
to  be  reduced  to  writing : 

3.  They  must  write  the  answers  of  the  witness,  as 
nearly  as  possible  in  the  language  in  which  he  gives 
them,  and  read  to  him  each  answer  as  it  is  taken  down, 
and  correct  or  add  to  it,  until  it  is  made  conformable 
to  what  he  declares  is  the  truth : 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  for  which  he  declines  answering 
it,  as  he  gives  it,  must  be  stated : 

5.  If  papers  or  documents  are  produced  before  them, 
and  proved  by  the  witness,  they  must  be  annexed  to 
his  deposition,  and  be  subscribed  by  the  witness,  and 
certified  by  the  commissioners : 

6.  The  commissioners  must  subscribe  their  names  to 
each  sheet  of  the  deposition,  and  annex  the  deposition, 
with  the  papers  or  documents  proved  by  the  witness, 
to  the  commission,  and  must  close  it  up  under  seal,  and 
address  it,  as  directed  thereon. 

7.  If  there  be  a  direction  on  the  commission,  to  re- 
turn it  by  mail,  the  commissioners  must  immediately 
deposit  it  in  the  nearest  post-oflS^ce.  If  any  other  direc- 
tion be  made,  by  the  written  consent  of  the  parties,  or 
by  the  officer,  on  the  commission,  as  to  its  return,  they 
must  comply  with  the  direction. 

This  section  is  founded  upon  2  R.  5.,  3d  ed.  490,  sec,  17, 
but  is  more  full  and  explicit,  and  embodies  the  manner  of 
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examination  prescribed  in  section  203  of  this  code,  p.  95,  in 
respect  to  taking  the  testimony  of  witnesses  by  a  magistrate, 
on  the  examination  of  the  case. 

§  714.  A  copy  of  the  last  section  must  be  annexed  to 
the  commission. 

Taken  from  2  R,  S.,  3d  ed.  491,  sec.  17. 

§  715.  If  the  commission  and  return  be  delivered  by 
the  commissioners  to  an  agent,  he  must  deliver  it, 
to  the  clerk  to  whom  it  is  directed,  or  to  a  judge  of  the 
court  in  which  the  indictment  is  pending,  by  whom  it 

may  be  received  and  opened,  upon  the  affidavit  of  the 
agent,  that  he  received  it  from  the  hands  of  one  of 
the  commissioners,  and  that  it  has  not  been  opened  or 
altered  since  he  received  it. 

The  same  in  substance,  as  2  R.  5.,  3d  ed.  491,  see.  18. 

§  716.  Kthe  agent  be  dead,  or  from  sickness  or  other 
casualty,  unable  personally  to  deliver  the  commission, 
and  return,  as  prescribed  in  the  last  section,  it  may  be 
received  by  the  clerk  or  judge  from  any  other  person, 
upon  his  making  an  affidavit  that  he  received  it  from 
the  agent,  that  the  agent  is  dead,  or  from  sickness  ox 
other  casualty,  unable  to  deliver  it,  that  it  has  not  been, 
opened  or  altered  since  the  person  making  the  affidavit 
received  it,  and  that  he  believes  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commis- 
sioners. 

The  same  in  substance,  as  2  R.  5.,  3d  ed.  491,  sec.  19. 
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§  717.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return,  must  immediately  file  it,  with 
the  affidavit  mentioned  in  the  last  two  sections,  in  the 
office  of  the  clerk  of  the  court  in  which  the  indictment 
is  pending. 

The  same  in  substance,  as  2  R.  5.,  3d  ed.  491,  sec.  20. 

§  718.  If  the  commission  and  return  be  transmitted 
by  mail,  the  clerk  to  whom  it  is  addressed,  must  receive 
it  from  the  post  office,  and  open  and  file  it  in  his  office, 
where  it  must  remain,  unless  the  court  otherwise  di- 
rect. 

The  same  in  substance,  as  2^i2.  5.,  Zded.  491,  sec.  21. 

§  719.  The  commission  and  return  must  at  all  times 
be  open  to  the  inspection  of  the  parties,  who  must  be 

furnished  by  the  clerk  with  copies  of  the  same,  or  of 
any  part  thereof,  on  payment  of  his  fees,  at  the  rate  of 
five  cents  for  every  hundred  words. 

The  same  in  substance,  as  2  R.  S.  3d.  ed.  49], 492, 56C.  23. 

§  720.  The  deposition,  taken  under  the  commission, 
may  be  read  in  evidence  by  either  party  on  the  trial, 

and  the  same  objections  may  be  taken  to  a  question  in 
the  interrogatories,  or  to  an  answer  in  the  deposition, 
as  if  the  witness  had  been  examined  orally  in  court. 

The  same  in  substance,  as  2  R.  S»  3d.  ed.  492,  sec,  24. 
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CHAPTER.  V. 

INQUIRY  INTO   THE    INSANITY    OF   THE   DEFENDANT,    BEFORE  TRIAL,    OR 

AFTER  CONVICTION. 

Section  721.    An  insane  person  cannot  be  tried,  sentenced  or  punished  for  a  pub- 
lic offence. 

722.  When  doubt  arises  as  to  sanity  of  defendant,  on  calling  indictment 

for  trial,  or  defendant  for  judgment,  jury  to  be  ordered  and  impan- 
elled, to  try  the  question.  ^^i^ 

723.  Trial  or  judgment  to  be  suspended,  until  question  of  insanity  deter- 

mined. 

724.  Order  of  the  trial  of  the  question  of  insanity. 

725.  Charge  of  the  court. 

726.  If  defendant  found  sane,  trial  to  proceed,  or  judgment  to  be  pronoun- 

ced. 

727.  If  found  insane,  trial  or  judgment  suspended,  and  defendant  to  be 

committed  to  state  lunatic  asylum,  if  his  discharge  be  dangerous 
to  the  public  peace  or  safety. 

728.  If  defendant  committed,  bail  exonerated  or  deposit  of  money  re- 

funded. 

729.  Detention  of  defendant  in  asylum,  and  proceedings  on  his  becom- 

ing sane. 

730.  Expenses  incident  to  sending  defendant  to  asylum,  how  paid. 

§  721.  An  act  done  by  a  person  in  a  state  of  insanity, 
cannot  be  punished  as  a  public  offence  ;  nor  can  a  per- 
son be  tried,  adjudged  to  punishment,  or  punished,  for 
a  public  offence,  while  he  is  insane. 

Taken  from  2  R.  S.  3d  ed.  784,  785,  sec.  2. 

§  722.  When  an  indictment  is  called  for  trial,  or,  upon 
conviction,  the  defendant  is  brought  up  for  judgment, 
if  a  doubt  arise  as  to  the  sanity  of  the  defendant,  the 
court  must  order  a  jury  to  be  impanelled,  from  the  ju- 
rors summoned  and  returned  for  the  term,  or  who  may 
be  summoned  by  direction  of  the  court,  as  provided  in 
sections  389  to  394,  both  inclusive,  to  inquire  into  the 
fact. 
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§  723.  The  trial  of  the  indictment  or  the  pronounc- 
ing of  the  judgment,  as  the  case  may  be,  must  be  sus- 
pended, until  the  question  of  insanity  is  determined  by 
the  verdict  of  the  jury. 

The  last  two  sections  are   in  conformity  to   the   existing 
practice. 

§  724.  The  trial  of  the  question  of  insanity  must  pro- 
ceed, in  the  following  order: 

i.  The  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  the  allegation  of  in* 
sanity : 

2.  The  counsel  for  the  people  may  then  open  their 
case,  and  offer  evidence  in  support  thereof: 

3.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case 

is  submitted  to  the  jury,  on  either  side  or  on  both  sides, 
without  argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant  or  his  counsel  may  conclude 
the  argument  to  the  jury. 

5.  If  the  indictment  be  for  an  offence  pmiishable 
with  death,  two  counsel  on  each  side  may  argue  the 
cause  to  the  jury;  in  which  case,  they  must  do  so  al- 
ternately. If  it  be  for  any  other  offence,  the  court  may, 
in  its  discretion,  restrict  the  argument  to  one  counsel 
on  each  side. 
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6.  The  court  must  then  charge  the  jury. 

This  section,  with  the  exception  of  the  fifth  subdivision,  is 
adapted  from  section  440.  1  he  reasons  given  in  the  note  to 
that  section,  p,  2U6 — 209,  are  equally  applicable  to  this.  The 
fifth  subdivision  is  taken  from  section  442,  p.  209. 

§  725.  The  provisions  ot  sections  474  and  476,  in  res- 
pect to  the  duty  of  the  court  upon  questions  of  law, 
and  of  the  jury  upon  questions  of  fact,  and  the  provis- 
ions of  section  477,  in  respect  to  the  charge  of  the  court 
to  the  jury,upon  the  trial  of  an  indictment,  apply  to  the 
trial  of  the  question  of  insanity. 

See  the  notes  to  sec.  474,  476,  477,  p.  223,  224. 

§  726.  If  the  jury  find  the  defendant  sane,  the 
trial  of  the  indictment  must  proceed,  or  judgment  may 
be  pronounced,  as  the  case  may  be. 

§  727«  If  the  jury  find  the  defendant  is  insane, 
the  trial  or  judgment  must  be  suspended,  until  he  be- 
come sane;  and  the  court,  if  it  deem  his  discharge 
dangerous  to  the  public  peace  or  safety,  may  order  that 
he  be,  in  the  mean  time,  committed  by  the  sheriff  to 
the  state  lunatic  asylum,  and  that  upon  his  becoming 
sane,  he  be  re-delivered  by  the  superintendent  of  the 
asylum  to  the  sheriff. 

Conformable  to  I  R.  S.  Zd  ed.  813,  sec.  44. 

§  728.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person  authorised  to  receive  the  property  of  the  defen* 
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dant,  to  a  return  of  money  he  may  have  deposited  in- 
stead  of  bail. 

The  commitment  of  the  defendaut  to  the  asylum,  should  have 
the  same  effect  in  discharging  the  security  given  for  his  ap- 
pearance, as  his  recommitment  for  any  other  cause  as  pre- 
scribed in  sec.  661,  p.  312,  313. 

§  729.  If  the  defendant  be  received  into  the  asylum, 
he  must  be  detained  there  until  he  become  sane. 
When  he  becomes  sane,  the  superintendent  must  give 
notice  of  that  fact  to  the  sheriff  and  district  attorney  of 

the  county.  The  sheriff  must  thereupon,  without  delay, 
bring  the  defendant  from  the  asylum,  and  place  him  in 
the  proper  custody  until  he  be  brought  to  trial  or  judg- 
ment, as  the  case  may  be,  or  be  legally  discharged. 

Conformable  to  1  /t   iS.  3d  ed.  813,  sec.  45. 

§  730.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are,  in  the  first  instance,  chargeable  to  the  county  from 
which  he  was  sent ;  but  the  county  may  recover  them 
from  the  estate  of  the  defendant,  if  he  have  any,  or 
from  a  relative,  town,  city,  or  county,  bound  to  provide 
for  and  maintain  him  elsewhere. 

Conformable  to  I  R.  S.  M  ed.  813,  sec  44. 
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CHAPTER  VI. 
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OMPROMISING   CERTAIN  PUBLIC   OFFENCES,    BY  LEAVE   OF   THE    COURT. 

ECTiON  731.    Certain  oflTences^  for  which  the  party  injured  has  a  civil  action,  may 
be  compromised. 

732.  Compromise  to  be  07  permission  of  the  court.    Order  thereon. 

733.  Order,  a  bar  to  another  prosecution. 

734.  No  public  offence  to  be  compromised,  except  as  provided  in  this 

chapter. 

The  principle  involved  in  this  chapter  is  not  new,  in  the 
legislation  of  this  state.  It  is,  that  misdemeanors,  where  a 
civil  remedy  is  not  only  given  to  the  party  injured  but  is  a 
more  appropriate  remedy,  may  be  compromised,  upon  leave 
of  the  court.  There  are  many  cases,  which  are  technically 
public  offences,  but  which  are  in  reality  rather  of  a  private 
than  a  public  nature,  and  where  the  public  interests  are  bet- 
ter promoted  by  checking  than  by  encouraging  criminal  pro-" 
secutions.  Of  this  class  are  libels,  and  simple  assaults  and 
batteries  ;  or  those  which  according  to  section  731,  are  not 
committed  by  or  upon  an  officer  of  justice,  while  in  the  ex- 
ecution of  the  duties  of  his  office,  or  riotously,  or  with  an 
intent  to  commit  a  felony.  With  these  exceptions,  cases  of 
this  nature  have  by  the  policy  of  our  statutes,  always  been 
considered  fit  subjects  of  compromise:  2  R,  S.  3d  ed.  816, 
816,  sec.  68 — 71  ;  I  R.  L,  of  1813,  p.  499,  sec.  19;  a 
policy  which  has  been  carried  by  the  courts,  still  further  than 
the  terms  of  the  statute.  For  while  they  will  not  permit  a 
compromise  after  conviction.  The  People  v.  Bishop^  6  Wend. 
Ill,  nor  stay  the  indictment^  because  a  civil  action  is  pend- 
ing for  the  same  cause,  The  People  v.  The  Judges  of  Genesee^ 
13  Johns.  85,  yet,  in  the  case  last  cited,  it  was  taken  as  un- 
deniable, that  judgment  after  conviction  might  be  stayed,  until 
after  the  determination  of  a  civil  action  for  the  same  matter, 
to  enable  the  court  to  award  an  appropriate  sentence,  in  view 
of  the  completeness  of  the  civil  remedy. 

The  chapter  in  question,  however,  contains  one  important, 
and  as  the  Commissioners  think,  necessary  departure  from  the 
existing  statutes.  By  2  R,  S.  Zd  ed.  815,  816,  sec.  68,  69, 
the  authority  to  permit  this  compromise,  is  given  also  to  the 
committing  magistrate.  This  should  not  be.  It  is  too  grave 
a  dispensing  power,  to  be  confided  to  any  other  than  the  court 
to  which  the  case  must  be  returned;  and  it  is  accordingly  con- 
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fined  by  section  732,  to  the  court.  The  reasons  for  this 
change,  seem  too  obvious  to  require  illustration.  Where  an 
assault  and  battery,  for  example,  partakes  of  the  character 
contemplated  in  the  exceptions  in  section  731,  the  public  has 
an  interest  in  its  prosecution  :  and  to  allow  a  compromise,  by 
the  permission  of  the  magistrate,  when  it  is  often  difficult  to 
determine  whether  one  of  those  elements  enters  into  the  offence 
or  not,  and  upon  his  inexperience  or  mistaken  judgment,  to 
withdraw  the  case  from  either  a  public  investigation,  or  at 
all  events  from  the  scrutiny  of  the  court,  in  no  degree  com- 
ports with  either  the  solemnity  or  the  object  of  a  criminal 
proceeding. 

§  731.  When  a  defendant  is  held  to  answer,  on  a 
charge  of  a  misdemeanor,  for  which  the  person  injured 
by  the  act  constituting  the  offence,  has  a  remedy  by  a 
civil  action,  the  offence  may  be  compromised,  as  provid- 
ed in  the  next  section,  except  when  it  was  committed, 

1.  By  or  upon  an  officer  of  justice,  while  in  the  exe- 
cution of  the  duties  of  his  office ; 

2.  Riotously:  or, 

3.  With  an  intent  to  commit  a  felony. 

§  732.  If  the  party  injured  appear  before  the  court, 
to  which  the  depositions  and  statement  are  required, 
by  section  220,  to  be  returned,  at  any  time  before  trial 
on  an  indictment  for  the  offence,  and  acknowledge  in 
writing  that  he  has  received  satisfaction  for  the  injury, 
the  court  may,  in  its  discretion,  on  payment  of  the  costs 
incurred,  order  all  proceedings  to  be  stayed  upon  the 
prosecution,  and  the  defendant  to  be  discharged  there- 
from. But  in  that  case,  the  reasons  for  the  order  must 
bo  tot  forth  therein  and  entered  upon  the  minutes. 
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§  733.  The  order  authorised  by  the  last  section,  is  a 
bar  to  another  prosecution  for  the  same  ofifence. 

§  734.  No  public  offence  can  be  compromised,  nor 
can  any  proceeding  for  the  prosecution  or  punishment 
thereof,  upon  a  compromise,  be  stayed,  except  as  pro- 
vided in  sections  731  and  732. 

CHAPTER  VII. 

DISMISSAL  OF   THE  ACTION,  BEFORE  OR  AFTER   INDICTMENT,  FOR  WANT 

OF  PROSECUTION  OR  OTHERWISE. 

Section  735.    Dismissal,  when  a  person  held  to  answer  is  not  indicted  at  the 

next  term  thereafter. 

736.  When  a  person  indicted  is  not  brought  to  trial  at  the  next  term 

thereafter. 

737.  Court  may  order  action  to  be  continued,  and  in  the  mean  time 

discharge  defendant  from  custody,  on  his  own  undertaking,  or  on 
bail. 

738.  If  action  dismissed,  defendant  to  be  discharged  from  custody,  or 

his  haul  exonerated,  or  deposite  of  money  refiinded. 

739.  Court  may,  of  its  own  motion,  or  on  application  of  district  attor* 

ney,  order  indictment  to  be  dismissed.  Order  to  state  reasons. 

740.  Nolle  prosequi  abolished.    No  indictment  to  be  dismissed  or  aban- 

doned, except  according  to  this  chapter. 

741.  Dismissal,  a  bar,  in  misdemeanor;  but  not  in  felony. 

This  chapter  is  intended  to  remedy,  what  the  Commission- 
ers deem  defects  in  the  existing  practice,  productive  not  only 
of  great  inconvenience,  but  of  flagrant  injustice.  When  a 
defendant  is  held  to  answer,  or  is  indicted,  there  is  now  no 
mode  of  his  compelling  the  prosecution  to  proceed  to  trial,  or 
of  his  being  relieved  from  the  indictment,  in  the  event  of 
their  failure  to  do  so.  Until  the  attorney-general  sees  fit  to 
exercise  his  power  to  enter  a  nolle  prosequi,  or  the  district 
attorney  to  exert  his  more  limited  authority,  of  applying  to 
the  court  for  permission  to  do  so,  the  indictment  may  be  kept 
forever  suspended  over  the  head  of  the  defendant.  The  only 
remedy  he  can  obtain,  after  months,  or  even  years,  of  inex- 
cusable neglect  to  bring  him  to  trial,  is  by  an  order  of  th« 
court,  discharging  him  either  upon  bail  or  upon  his  own  re- 
cognizance.   The  l^islature  have  provided,  that  in  all  cases^ 
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except  upon  a  charge  of  murder,  au  indictment  must  be  found 
within  three  years;  2  R.  S.  3d  ed.,  812,  sec.  37;  and  in  other 
special  cases,  within  two  years;  Laws  of  1848,  p.  118,  cA. 
105;  Ihid,  p.  148,  ch.  Illy  provisions  which  the  Commis- 
sioners have  substantially  incorporated  in  this  code,  sec.  140 — 
144,  p.  67,  68.  The  design  of  these  provisions  is  to  pre- 
Tent  the  defendant  from  being  exposed  to  the  hazard  of  a  trial, 
after  so  great  a  lapse  of  time  as  to  justify  the  belief,  that 
however  innocent,  the  means  of  proving  his  innocence  may 
not  be  within  his  reach;  and  yet,  when  an  indictment  is  once 
found,  there  is  no  limitation  of  time,  within  which  it  must 
be  brought  to  trial. 

The  provisious  of  the  Revised  Statutes  on  this  subject,  are 
as  follows  : 

"  If  any  prisoner  indicted  for  any  offence  triable  in  the 
court  of  general  sessions,  and  committed  to  prison,  whose 
trial  shall  not  have  been  postponed  at  his  instance,  shall  not 
be  brought  to  trial  before  the  end  of  the  next  term  of  the 
court  of  general  sessions,  which  shall  be  held  in  the  county 
in  which  he  is  imprisoned,  after  such  indictment  found,  he 
shall  be  entitled  to  be  discharged,  so  far  as  relates  to  the  of- 
fence for  which  he  was  committed."  2  R.  S,,  3d  cd  ,  821, 
sec.  28. 

"  If  any  prisoner  indicted  for  any  offence  not  triable  io 
a  court  of  general  sessions,  but  which  may  be  tried  in  a  court 
of  oyer  and  terminer,  and  committed  to  prison,  whose  trial 
shall  not  have  been  postponed  at  his  instance,  shall  not  be 
brought  to  trial  before  the  end  of  the  next  court  of  oyer  and 
terminer  which  shall  be  held  in  the  county  in  which  he  is 
imprisoned,  afler  such  indictment  found,  he  shall  be  entitled 
to  be  discharged,  so  far  as  relates  to  the  offence  for  which  he 
was   committed."    2  R.  jS.,  3d  cd.,  821,  822,  sec.  29. 

"  If  satisfactory  cause  shall  be  shown  by  the  district  attor- 
ney, to  any  court  to  which  application  shall  be  made  under 
either  of  the  two  last  sections,  for  detaining  such  prisoner  in 
custody  or  upon  bail,  until  the  sitting  of  the  next  court  in 
which  he  may  be  tried,  the  court  shall  remand  such  prisoner, 
or  shall  bold  him  to  bail,  as  the  case  may  require."  2  R. 
S.y  3d  ed.,  822,  sec.  30. 

To  obviate  the  injustice  referred  to,  and  which  is  not  the- 
oretical merely,  but  of  frequent  practical  occurrence,  the  Com- 
missioners have  introduced  sections  735  and  736,  authorizing 
a  dismissal  of  the  iodictmenti  in  those  cases,  unless  good  cause 
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to  the  contrary  be  shown  ;  while,  where  such  cause  is  shown, 
they  leave  it,  by  section  737,  discretionary  with  the  court,  to 
continue  the  action  from  term  to  term,  and  in  proper  cases 
to  hold  the  defendant,  or  to  discharge  him,  as  it  may  now 
do,  upon  bail,  or  upon  his  own  undertaking.  By  this  course, 
the  oppression  of  the  defendant  is  prevented,  and  a  control  over 
the  case  is  given  to  the  court,  by  which  the  defeat  of  justice 
is  rendered  impossible.  They  define  also,  by  section  738,  the 
effect  of  the  dismissal,  to  be  the  discharge  of  the  defendant 
or  his  bail,  but  declare  by  section  741,  that  it  shall  be  a  bar 
to  another  prosecution  for  the  same  offence,  in  cases  of  mis- 
demeanor only. 

They  propose,  also,  by  sections  739  and  740,  to  change 
the  practice  in  respect  to  entering  a  nolle  prosequi.  By  the 
law  as  it  now  stands,  the  attorney  general  may,  by  virtue  of 
the  prerogative  of  his  office,  enter  a  noUe  prosequi  in  any 
case.  In  respect  to  the  district  attorney,  however,  who  is, 
except  in  very  few  cases,  the  sole  representative  of  the  state 
in  the  prosecution  of  indictments,  it  is  provided  by  statute, 
that  he  cannot  enter  a  nolle  prosequi  upon  an  indictment,  nor 
in  any  other  way  discontinue  or  abandon  it,  without  the  leave 
of  the  court  having  jurisdiction  of  the  offence  charged,  entered 
in  its  minutes.  2  R  S.y  3d  ed.y  814,  see.  54.  Under 
this  provision,  it  was  held  by  the  supreme  court,  in  The  Peo^ 
fie  v.  M'Leody  25  Wend.,  483,  1  Hilly  377,  that  the  court 
does  not  possess  the  power  to  order  a  nolle  prosequi^  unless 
by  consent  or  on  motion  of  the  district  attorney.  Practically, 
therefore,  the  power  of  the  district  attorney,  in  this  respect, 
is  greater  than  that  of  the  court;  the  latter  being  unable,  no 
matter  how  unjust  may  be  the  continuance  of  the  indictment 
against  the  defendant,  to  relieve  him  from  that  injustice,  un- 
til the  district  attorney  chooses  to  consent  that  it  do  so. 

Section  739  remedies  this  defect,  by  authorizing  the  court, 
either  of  its  own  motion,  or  upon  the  application  of  the  dis- 
trict attorney,  and  in  furtherance  of  justice,  to  dismiss  the  in- 
dictment; while,  as  a  wholesome  restraint  upon  this  discre- 
tion, it  requires  that  the  reasons  of  the  dismissal  be  set  forth 
in  the  order,  and  entered  upon  the  minutes. 

Section  740  abolishes  the  nolle  prosequi^  and  takes  away  the 
right  of  the  attorney-general,  or  any  other  officer,  to  dismiss 
or  abandon  the  indictment,  and  leaves  that  power,  where  it 
should  alone  rest,  in  the  hands  of  the  court 
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§  735.  When  a  person  has  been  held  to  answer  for  a 

public  offence,  if  an  indictment  be  not  found  against 

him,  at  the  next  term  of  the  court  at  which  he  is  held 

to  answer,  the  court  must  order  the  prosecution  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown^ 

§  736.  If  a  defendant,  indicted  for  a  public  offence,, 
whose  trial  has  not  been  postponed  upon  his  applica- 
tion, be  not  brought  to  trial  at  the  next  term  of  the  court 
in  which  the  indictment  is  triable,  after  it  is  found,  the 
court  must  order  the  indictment  to  be  dismissed,  unless 
good  cause  to  the  contrary  be  shown. 

§  737.  If  the  defendant  be  not  indicted  or  tried,  as 
provided  in  the  last  two  sections,  and  sufficient  reason 
therefor  be  shown,  the  court  may  order  the  action  to  be 
continued  from  term  to  term,  and  in  the  mean  time 
may  discharge  the  defendant  from  custody,  on  his  own 
undertaking,  or  on  the  undertaking  of  bail  for  his  ap^ 
pearance  to  answer  the  charge  at  the  time  to  which  the 
action  is  continued. 

§  739.  If  the  court  direct  the  action  to  he  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from, or  if  admitted  to  bail,  his  bail  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded  to 
him. 

§  739.  The  court  may,  either  of  its  own  motion,  or 
mpon  the  application  of  the  district  attorney,  and  in 
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furtherance  of  justice,  order  an  action,  after  indict- 
ment, to  be  dismissed ;  but  in  that  case,  the  reasons  of 
the  dismissal  must  be  set  forth  in  the  order,  which 
must  be  entered  upon  the  minutes. 

§  740.  The  entry  of  a  nolle  prosequi  is  abolished  ;  and 
neither  the  attorney  general,  nor  the  district  attorney, 
can  discontinue  or  abandon  a  prosecution  for  a  public 
offence,  except  as  provided  in  the  last  section. 

§  741.  An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  another  prosecution 
for  the  same  offence,  if  it  be  a  misdemeanor ;  but  it  is 
not  a  bar,  if  the  offence  charged  be  a  felony. 

CHAPTER  Vm. 

REMITTING   THE  PUNISHMENT,  IN   CERTAIN   CASES. 

SECTION  742.    Punishment,  upon  eonviction  of  a  master  of  a  vessel  from  a  foreign 

country,  for  bringing  a  foreign  convict  into  this  state,  may  be 
remitted,  on  court  being  satisfied  that  he  has  returned  the  con- 
vict, and  on  payment  of  the  costs  of  the  proMCUtion. 

§  742*  When  the  master  of  a  vessel  arriving  from  a 
foreign  country,  is  convicted  of  having  knowingly 
brought  a  person  convicted  therein  of  a  public  offence, 
which,  if  conmiitted  in  this  state,  would  be  a  felony, 
to  a  place  within  the  state,  the  court  before  which  the 
conviction  is  had,  may,  if  satisfied  that  the  defendant 
has  reconveyed  the  convict  to  the  place  firom  which  he 
took  him,  and  on  payment  of  the  costs  of  prosecution. 
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order  the  punishment  upon  the  conviction  to  be  re* 
tnitted. 

The  provision  contained  in  this  section,  was  first  enacted 
in  1833,  and  is  to  be  found  in  2  R.  S.y  3d  ed.y  781,  sec.  40, 
41. 


CHAPTER  IX. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

SccTioN  743.    Snmmons  upon  an  Information  or  presentment  ag'ainSt  a  corpora* 

tion,  by  whom  issued,  and  when  returnable. 

744.  Form  of  the  summons. 

745.  When  and  how  served., 

746.  Examination  of  the  charge. 

747.  Certificate  of  the  magistrate,  and  return  thereof  with  the  deposi- 

tions. 

748.  If  magistrate  certify  that  there  is  sufficient  cause  to  believe  tht 

corporation  guilty,  grand  jury  may  proceed  as  in  the  case  of  a 
natural  person. 

749.  Appearance,  and  plea  to  indictment,  and  proceedings  thereon. 

750.  Fine,  on  conviction,  how  collected. 

The  existing  statutes  seem  to  regard  an  indictment,  as  the 
first  proceeding  against  a  corporation  charged  with  a  puhlic 
offence.  They  no  where  speak  of  a  complaint  or  information 
against  them,  and  nr.ne  of  the  proceedings  which  they  pre- 
scribe in  respect  to  an  ordinary  criminal  case,  before  indict- 
ment, are  applicable  to  corporations.  The  only  sections  con- 
tained in  the  revised  statutes,  which  relate  to  proceedings  to 
bring  a  corporation  before  the  court,  to  answer  to  a  criminal 
t}harge,  are  as  follows: 

''  When  an  indictment  shall  be  found  against  any  corpo* 
ration,  a  summons  against  the  defendants  may  be  issued 
«nd  served  in  the  same  manner  as  provided  by  any  statute  in 
civil  cases;  and  if  such  corporation  do  not  appear  according 
<to  the  summons,  a  distringas  may  be  issued  and  levied  upon 
their  personal  estate  and  chattels  real;  and  the  issues  levied 
thereon  may  be  ordered  to  be  sold,  and  the  money  arising 
therefrom  shall  be  detained  until  such  corporation  appear, 
•and  plead  to  the  indictment,  when  it  may  be  paid  to  them, 
afLer  deducting  such  costs  and  expenses  incurred,  as  shall  be 
Allowed  by  the  court"    2  R.  5.,  3d  ed.  832,  sec.  39. 
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*'  But  if  such  ccporation  shall  neglect  to  appear  and  plead 
to  such  indictment,  within  two  terras  after  the  ^return  of  the 
distringas  against  them,  the  court  shall  order  the  money  levied 
thereby,  after  deducting  the  costs  and  expense  of  the  pro- 
ceedings, to  be  paid  to  the  county  treasurer  for  the  use  of 
the  poor  of  such  county."     Ibid.  sec.  40. 

This  code  makes  no  distinction  between  natural  persons  and 
corporations,  in  respect  to  the  manner  of  commencing  criminal 
actions.  They  must  all  be  commenced,  either  by  an  informa- 
tion before  a  magistrate,  or  by  the  presentment  of  a  grand 
jury. 

This  chapter,  sec.  743^748,  provides  for  the  mode  of 
bringing  the  case  of  a  corporation  defendant  belore  the  grand 
jury,  and  sec.  749,  for  their  appearance  and  plea.  In  the 
proceedings,  as  thus  provided,  it  is  believed  a  greater  degree 
of  simplicity  has  been  attained,  than  is  to  be  found  in  the 
practice  as  it  now  exists. 

§  743.  Upon   an  information  or  presentment  against 

a  corporation,  the  magistrate  must  issue  a  summons, 
signed  by  him,  with  his  name  of  office,  requiring 
the  corporation  to  appear  before  him,  at  a  specified  time 
and  place,  to  answer  the  charge ;  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 

§  744.  The  summons  must  be  in  substantially  the  fol- 
lowing form : 

"  County  of  Albany^  [or  as  the  case  may  be.] 

*  In  the  name  of  the  people  of  the  state  of  New- 
York: 

"  To  the  [naming  the  corporation.] 

"  You  are  hereby  summoned  to  appear  before  me,  at 

[naming  the  place,]  on  [specifying  the  day  and  hour,] 

to  answer  a  charge  made  against  you,  upon  the  informO' 

Hon  of  Jl.  B.,  [or  "  the  presentment  of  the  grand  jury 
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of  the  county  of  Albany,'^  or  as  the  case  may  be,]  for 
[designating  the  offence,  generally.] 

"  Dated  at  the  dty,  [or  "  town,"]  of  ,  the  day 
of  ,  1850. 

G.  H.,  Justice  of  the  Peaces 

[or  as  the  case  may  be.] 

§  745.  The  summons  must  be  served  at  least  five  days 
before  the  day  of  appearance  fixed  therein,  by  deliver- 
ing a  copy  thereof  and  showing  the  original  to  the  pre- 
sident, or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agent  thereof 

The  mode  of  service  prpscribed  in  this  section,  is  the  same 
as  in  the  Amtiided  Code^  sec,  134,  svbd.  1. 

^  746.  At  the  time  appointed  in  the  summons,  the 
magistrate  must  proceed  to  investigate  the  charge,  in 
the  same  manner  as  in  the  case  of  a  natural  person 
brought  before  him,  so  far  as  those  proceedings  are  ap- 
plicable. 

§  747.  After  hearing  the  proofs,  the  magistrate  must 
certify  upon  the  depositions,  either  that  there  is  or  is 
not  sufficient  cause  to  believe  the  corporation  guilty  of 
the  offence  charged,  and  must  return  the  depositions 
and  certificate,  in  the  manner  prescribed  in  section  220. 

§  748.  If  the  magistrate  return  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of 
the  offence  charged,  the  grand  jury  may  proceed  there- 
on, as  in  the  case  of  a  natural  person  held  to  answer. 
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§  749.  If  an  indictment  be  found,  the  corporation 
may  appear  by  counsel,  to  answer  the  same.  If  they 
do  not  thus  appear,  a  plea  of  not  guilty  must  be  enter- 
ed, and  the  same  proceedings  had  thereon  as  in  other 
cases. 

§  750.  When  a  fine  is  imposed  upon  a  corporation, 
on  conviction,  it  may  be  collected  by  virtue  of  the  or- 
der imposing  it,  by  the  sheriff  of  the  county,  out  of  their 
real  and  personal  property,  in  the  same  manner  as  upon 
an  execution  in  a  civil  action. 

The  last  section  will  be  fouDd  to  provide  a  more  simple 
mode  of  procedure,  than  that  now  required  by  the  Revised 
Statutes,  which  provide  that  '*  when  a  fine  shall  be  imposed 
upon  any  corporation,  the  same  may  be  collected  by  distingas 
against  their  personal  estate  and  chattels  real."  2  R,  5.,  3d 
ed.y  832,  sec.  41. 

CHAPTER  X. 

ENTITLING  AFFIDAVITS. 
Section  751 .    Affidavits  defectively  entitled^  valid. 

§  751.  It  is  not  necessary  to  entitle  an  affidavit  or 
deposition,  in  the  action,  whether  taken  before  or  after 
indictment,  or  upon  an  appeal ;  but  if  made  without  a 
title,  or  with  an  erroneous  title,  it  is  as  valid  and  effectu- 
al for  every  purpose,  as  if  it  were  duly  entitled,  if  it  in- 
telligibly refer  to  the  proceeding,  indictment  or  appeal 
in  which  it  is  made. 

This  section  is  taken  from  the  Amended  Code^  sec.  406. 
It  was  there  introduced,  to  obviate  the  objection,  which  is 
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sustained  by  abundant  common  law  authority,  that  such  an 
affidavit,  whether  intelligibly  referring  to  the  action  or  pro- 
ceeding in  which  it  is  taken,  or  not,  is  a  nullity  ;  inas- 
much as,  if  false,  no  indictment  for  perjury  can  be  maintain- 
ed upon  it.  MUliken  v.  Selye^  3  Denio,  56,  and  the  cases 
there  cited. 


CHAPTER  XI. 

EBROES  AND  MISTAKES,  IN  PLEADINGS  AND   OrHER   PROCEEDINGS. 

SxcTioir  752.    No  departure  from  the  forms  prescribed  by  this  code,  or  error  or 

mistake  in  a  pleading  or  proceeding,  material,  unless  it  prejudice 
or  tend  to  prejudice  a  substantial  right. 

§  752.  Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  code,  in  respect  to  any  pleadings  or 
proceedings,  nor  an  error  or  mistake  therein,  renders  it 
invalid,  unless  it  have  actually  prejudiced  the  defend- 
ant, or  tend  to  his  prejudice,  in  respect  to  a  substantial 
right. 

The  preceding  provisions  of  this  code,  and  the  remarks 
which  have  been  made  upon  them,  abundantly  show,  that  its 
leading  object  is  to  remove  the  many  grounds  of  objection  to 
criminal  proceedings,  on  the  ground  of  their  departure  from 
the  literal  requirements  of  law.  The  old  rule,  that  penal 
statutes  are  to  be  strictly  construed,  which  it  is  in  another 
place  proposed  to  abrogate,  has  led,  in  its  practical  enforce- 
ment, to  the  defeat  of  justice,  upon  mere  form;  a  principle 
totally  at  variance  with  that  by  which  the  proceedings  here 
prescribed  are  to  be  governed. 
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CHAPTER  Xn. 

DISPOSAL   OF  PROPERTY,  STOLEN   OR  EMBEZZLED. 

Section  753.  When  property,  alleged  to  be  stolen  or  embezzled,  comes  into  cus- 
tody of  peace  officer,  he  must  hold  it  subject  to  order  of  magis- 
trate. 

764,    Order  for  its  delivery  to  owner. 

755.  When  it  comes  into  custody  of  magistrate,  he  must  deliver  it  to- 

owner,  on  proof  of  title  and  payment  of  expenses. 

756.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it,  may  order 

it  to  be  delivered  to  owner. 

757.  If  not  claimed  in  six  months,  to  be  delivered  to  county  superintend' 

ent  of  the  poor,  or  in  New- York,  to  governors  of  alms  house. 

758.  Receipt  for  money  or  property,  taken  from  a  person  arrested  for  a 

public  offence. 

759.  Duties  of  police  clerks  in  the  city  of  New- York,  in  making  entriet 

of  property  stolen  or  embezzled,  and  furnishing  copy  to  chief  of 
police. 

760.  Police  clerks  in  New-York,  to  take  charge  of  property  stolen  or 

embezzled,  how  designated,  and  regulations  respecting  their  du- 
ties and  security. 

§  753.  When  property,  alleged  to  have  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  he 
must  hold  it,  subject  to  the  order  of  the  magistrate  au- 
thorised by  the  next  section  to  direct  the  disposal 
thereof. 

Same  in  substance  as  2  R,  S.,  3d  ed,  831,  sec.  34. 

§  754.  Onsatisfactory  proof  of  the  title  of  the  owner  of 
the  property,  the  magistrate  before  whom  the  information 
is  laid,  or  who  examines  the  charge  against  the  person 
accused  of  stealing  or  embezzling  the  property,  may  or- 
der it  to  be  delivered  to  the  owner,  on  his  paying  the 
reasonable  and  necessary  expenses  incurred  in  its  pre- 

servation,  to  be  certified  by  the  magistrate.     The  order 
entitles  the  owner  to  demand  and  receive  the  property. 

Same  in  substance  as  2  R.  5.,  3d  ed.,  831,  sec.  35. 
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§  755.  If  property  stolen  or  embezzled  come  into  the 

custody  of  a  magistrate,  it  must  be  delivered  to  the 
owner,  on  satisfactory  proof  of  his  title,  and  on  his  pay- 
ing the  necessary  expenses  incurred  in  its  preservation, 
to  be  certified  by  the  magistrate. 

Same  in  substance  as  2  R.  S.^  3d  ed.^  832,  sec.  36. 

§  756.  If  property  stolen  or  embezzled  have  not  been 

delivered  to  the  owner,  the  court  before  which  a  trial  is 
had  for  stealing  or  embezzling  it,  may,  on  proof  of  his 
title,  order  it  to  be  restored  to  the  owner. 

Same  in  substance  as  2  jR.  £•.,  3d  ed.,  832,  sec.  37;  except 
that  it  authorises  the  order  to  be  made  bv  the  court  in  which 
a  trial  for  stealing  or  embezzling  the  property  is  had,  instead, 
as  there  prescribed,  of  the  court  in  which  a  conviction  is  had. 
It  does  not  follow  that,  because  the  defendant  is  acquitted, 
the  prosecutor  is  not  entitled  to  the  property.  The  acquittal 
may,  and  almost  invariably  does,  proceed  upon  other  grounds 
than  a  dispute  of  the  title  of  the  person  from  whom  the  pro- 
perty is  alleged  to  be  taken. 

§  757.  If  property  stolen  or  embezzled,  be  not  claimed 
by  the  owner,  before  the  expiration  of  six  months  from 
the  conviction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  his  custody, 
must,  on  payment  of  the  necessary  expenses  incurred 
in  its  preservation,  deliver  it  to  the  county  superinten- 
dents of  the  poor,  or  in  the  city  of  New- York,  to  the 
governors  of  the  alms  house,  to  be  applied  for  the  be- 
nefit of  the  poor  of  the  county  or  city,  as  the  case  may 

be. 

Same  in  substance  as  2  it.  S.^Sd  ed.^  832,  sec.  38. 
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§  758.  When  money  or  other  property  is  taken  from 
a  defendant,  arrested  upon  a  charge  of  a  public  offence, 
the  officer  taking  it,  must,  at  the  time,  give  duplicate 
receipts  therefor,  specifying  particularly  the  amount  of 
money  or  the  kind  of  property  taken ;  one  of  which 

receipts  he  must  deliver  to  the  defendant,  and  the  other 
of  which  he  must  forthwith  file  with  the  clerk  of  the 
court  to  which  the  depositions  and  statement  must  be 
:sent,  as  provided  in  section  220. 

This  provision  is  new,  but  is  deemed  necessary,  in  order 
to  prevent  abuses  by  public  officers,  is  taking  property  and 
retaining  it,  without  furnishing  to  the  party  from  whom  it 
is  taken,  such  evidence  as  will  enable  him  to  assert  his  right 
to  his  possession.  When  property  is  taken  by  a  sheriff  or 
other  officer,  under  legal  process,  the  delivery  of  an  inven- 
tory is  required  ;  and  there  is,  if  anything,  a  stronger  rea- 
son for  imposing  this  duty,  upon  an  officer  who  takes  proper- 
ty under  the  circumstances  contemplated  by  this  chapter. 

§  759.  The  clerks  in  each  of  the  police  offices  in  the 
city  of  New- York,  must  enter  in  suitable  books,  a  des- 
cription of  every  article  of  property,  alleged  to  be  stolen 
or  embezzled,  and  brought  into  the  office,  or  taken  from 
the  person  of  a  prisoner;  and  must  attach  a  number  to 
each  article,  and  make  a  corresponding  entry  thereof. 
They  must  also  enter  in  a  suitable  book,  a  statement  of 
all  property  stolen  or  embezzled,  of  which  information 
is  given  to  them,  and  must  daily  furnish  a  copy  of  that 
statement,  to  the  chief  of  police  in  the  city  of  New- 
York. 

Taken  substantially  from  Imws  of  1846,  p.  404,  sec.  9. 
[cBuccomcj  S3 
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§  760.  The  coinmon  councii  ot  the  city  of  New- York 
may  designate  one  or  more  of  the  police  clerks  in  that 
city,  to  take  charge  of  all  property  alleged  to  he  stolen 
.  ot  emheztled,  and  which  may  he  hrought  into  the  po- 
lice office  or  taken  from  the  peirson  of  a  prisoner,  and 
may  prescrihe  regulations  in  regard  to  the  duties  of  the 
clerk  or  clerks  so  designated,  and  to  security  for  the 
faithful  pelrformaince  6f  the  duties  imposed  hy  this  sec- 
tion. 

CHAPTER  Xm. 

BEFEIEYES,  COMMUTATIONS  AND  PABDONS. 

SxcTjoir  761.    Power  of  govemor  to  grant  reprieves,  commutations  and  panioot. 
TBlL    tiia  power.  In  retpeet  to  convictions  fo^  treaton.    ^bnty  of  the 

leglilatut'e,  Ih  inch  cases. 
TSS.    Ooremor  to  commnnicate  annually  to  legislature,  reprieves,  com- 

miltlLtions  and  pardons. 
764.    Report  of  case,  how,  and  fi-om  whom  required. 

766.  Notice  to  district  attorney,  of  application  for  pardon. 
7^.    lNiV>Aektioii  of  noUc^. 

767.  Papers  relating  to  application,  to  be  filed  with  secretary  of  state.. 

§  761.  The  governor  has  power  to  grant  reprieves^ 
commutations  and  pardons,  after  conviction,  for  all  of- 
fences,  except  treason  and  cases  of  impeachment,  upon 
such  conditions,  and  with  such  restrictions  and  limita* 

tionS)  as  he  may  think  proper^  sulj^ect  to  the  regula- 
tions provided  in  this  chapter. 

^  762.  Hte  inlay  also  ^ruspend  the  execiitioi  of  th^ 
sentfence,  upon  A  conviction  for  treason,  until  the  cksK^ 
can  he  reported  to  the  legislature,  at  its  next  meetings 
when  the  legislature  must  either  pardon  or  commute 
the  sentence,  direct  the  execution  thereof,  or  grant  a 
further  reprieve. 
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§  763.  He  must  annually  communicate  to  the  legis- 
lature, each  case  of  reprieve,  commutation  or  pardon ; 

stating  the  name  of  the  convict,  the  crime  of  which  he 
was  convicted,  the  sentence  and  its  date,  and  the  date 
of  the  commutation,  pardon  or  reprieve. 

The  last  three  sections,  are  taken   from  the  constitution, 
art  4,  S9C.  5. 

§  764.  When  an  application  is  made  to  the  governor 
for  a  pardon,  he  may  require  the  presiding  judge  of  the 
court,  hefore  which  the  conviction  was  had,  or  the  dis- 
trict attorney  hy  whom  the  action  was  prosecuted,  to 
furnish  him  without  delay,  with  a  statement  of  the 
facts  proved  on  the  trial,  and  of  any  other  facts  having 
reference  to  the  propriety  of  granting  or  refusing  the 
pardon. 

§  765.  At  least  ten  days  hefore  the  governor  acts  upon 
an  application  for  a  pardon,  written  notice  of  the  inten- 
tion to  apply  therefor,  signed  hy  the  person  applying, 
must  he  served  upon  the  district  attorney  of  the  county 
where  the  conviction  was  had,  and  proof,  hy  affidavit, 

of  the  service,  must  he  presented  to  the  governor. 

§  766.  Unless  dispensed  with  hy  the  governor,  a 
copy  of  the  notice  must  also  he  published,  for  thirty 
days  from  the  first  publication,  in  the  state  paper,  and 
in  a  paper  in  the  county  in  which  the  conviction  was 
had,  nearest  to  the  place  of  conviction ;  and  in  the  city 
of  New- York,  in  a  paper  designated  hy  the  governor, 
with  reference  to  its  having  the  largest  circulation. 
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The  last  three  sections  are  in  substantial  conformity  with 
Laws  of  1849,  p.  450,  451,  ch.  310. 

§  767.  When  the  governor  grants  a  reprieve,  commu- 
tation or  pardon,  he  must,  within  ten  days  thereafter, 
file  all  the  papers  presented  to  him  in  relation  thereto, 
in  the  office  of  the  secretary  of  state,  by  whom  they 
must  be  kept  as  records,  open  to  public  inspection. 
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PART  V. 


OF  PROCEEDINGS  IN  THE  POLICE  COURTS. 

TITUB  I.    Of  the   proceeding  In    police  courts,  In   the 

counties  other  than  If  eur-Tork. 
n.    Of  the  proceedings  in  the  police  courts,  in  the 

city  and  county  of  If  enr-Tork. 
m.    Of  appeals  from  the  police  courts. 

TITLE  I. 

OF   THE   PROCEEDINGS    IN   POLICE    COURTS,    IN     THE    COUNTIES 

OTHER  THAN  NEW-YORK. 

Sbction  768.  Charge  to  be  read  to  defendant,  and  he  required  to  plead. 

769.  The  plea,  and  how  put  in. 

770.  Issue,  how  tried. 

771.  Defendant  may  demand  a  trial  by  jnry. 

772.  Jury,  how  drawn. 

773*  Magistrate  to  deliver  list  of  jurors  to  peaee  officer,  with  direetion  to 

summon  them. 

774.  Summoning  the  jury,  and  returning  the  list. 

776.  Depositing  ballots  in  box. 

776.  Drawing  the  jury. 

777.  Challenges. 

778.  Talesmen,  when  and  how  ordered  and  summoned. 

779.  Punishing  officer  for  not  returning  list,  and  issuing  new  order  for 

jury. 

780.  Jury,  how  constituted. 

781.  Their  oath. 

782.  Trial,  how  conducted. 

783.  Jury  may  decide  in  court,  or  retire.    Oath  of  offloer  on  their  retire* 

ment. 

784.  Delivering  verdict,  and  entry  thereof. 
786.    Discharge  of  jury  without  verdict. 

786.  In  such  case,  cause  to  be  re-tried. 

787.  Judgment  on  conviction. 

788.  Judgment  of  imprisonment,  until  fine  be  paid.    Extent  of  imprison- 

ment. 

789.  Defendant,  on  acquittal,  to  be  discharged.    Order  that  prof  eeutor 

pay  the  costs. 

790.  Judgment  against  prosecutor  for  costs. 
791|  792.  CertiAcate  of  coBTielioo.   Its  fofs. 
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793.  Certificate,  when  filed. 

794.  Certificate,  conclusive  evidence. 

795.  Judgment,  bf  whom  executed. 

796.  Fine,  by  whom  received  before  commitment,  and  how  applied. 

797.  Fine,  to  whom  paid  after  commitment,  and  how  applied. 

796.    Proceedings  against  magistrate  er  sheriff,  on  neglect  to  pay  fine 
into  county  treasury. 

799.  SubpoBnas  for  witnesses,  and  punishing  them  for  disobedience. 

800.  Punishing  jurors  for  non-attendance. 
80h    No  fees  to  jurors  or  witnesses. 

802.  When  defendant  requests  a  trial  by  police  court,  preliminary  exam- 

nation  dispensed  with. 

803.  During  time  allowed  for  bail,  and  until  Judgment,  defendant  to  be 

continned  in  oastody  9i  oflicer,  or  committed  to  jail. 

804.  Form  of  commitment. 

805.  By  whom  executed. 

806.  Defendant  ma^  l*e  admitted  to  bail. 

807.  Bail,  how  and  by  whom  taken. 

808.  Form  of  the  undertaking. 

809.  Undertaking,  when  forfeited,  and  action  thereon. 

810.  Forfeiture,  how  and  by  whom  remitted. 

§  768.  In  the  cases  in  which  the  police  courts  have 
jurisdiction,  as  provided  in  section  56,  when  the  de- 
fendant is  brought  before  the  magistrate,  the  charge 
against  him  must  be  distinctly  read  to  him,  and  he 
must  be  required  to  plead  thereto. 

Taken  from  2  R.  iS.,  Si  «d.  799,  $§c  8. 

§  769.  The  defendant  may  plead  the  same  pleas  as 
upon  an  indictment,  as  provided  in  section  351.  His 
plea  must  be  oral,  and  entered  upon  the  minutes  of  the 
magistrate. 

§  770.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
defendant  do  not  demand  a  trial  by  jaxf,  the  magis- 
trate must  proceed  to  try  the  issue. 

Taken  from  2  R.  S.^  3d  ed.  799,  see.  9. 


miMINAL  PROCEDURE.  3(9 

§  771.  Before  the  magistrate  hears  any  testimony 
upon  the  trial,  the  defendant  may  demand  a  trial  by 

Taken  from  2  R,  S  ^  3d  td.  799,  sec.  10. 

§  772.  If  a  trial  by  jury  be  demanded,  the  magistrate 
must,  in  the  presence  of  the  defendant,  draw  from  the 
justice's  jury  box,  twelve  ballots,  containing  the  names 
of  persons  to  form  the  jury. 

The  revised  statutes  provjde,  that  iipon  the  detnand  of  a 
jury  in  a  court  of  special  sessions,  '*  the  court  shall  issue  a 
venircy  directed  to  any  constable  of  the  coupty  or  marshal  of 
the  city,  where  the  offence  is  to  be  tried,  commanding  him  to 
summon  twelve  good  and  lawful  men,  qualified  to  serve  as 
jurors,  and  not  exempt  from  such  service  by  law,  and  who 
shall  be  in  no  wise  of  kin,  either  to  the  complainant  or  the 
defendant,  to  be  and  appear  before  such  court,  at  a  time  not 
more  than  three  days  from  the  date  of  the  venire^  and  at  a 
place  to  be  named  therein,  to  make  a  jury  for  the  trial  of 
such  offence."     2  R.  S.,  3d  ed.  «00,  aec.  M). 

The  mode  of  drawing  the  jury,  as  prescribed  by  this  sec- 
tion, has  reference  to  the  regulation  prescribed  by  the  code  of 
civil  procedure,  for  furnishing  justices  of  the  peaoe  with  lists 
of  jurors,  known  as  justice's  jurors,  from  which  ballots  are  to 
be  prepared  and  deposited  in  the  justice's  jury  box. 

§  773.  The  magistrate  must  thereupon  deliver  a  list 
of  the  jurors  drawn,  to  a  peace  officer  of  the  town  or 
city,  with  an  endorsement  thereon,  signed  by  him,  with 
his  name  of  office,  to  the  following  effi^t : 

**  The  peace  officer  of  the  town  [or  "city*']  of 
to  whom  this  is  deliyercid,  is  required  to  aummon  the 
persons  named  in  the  within  fist,  to  appear  befoia  ne. 
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at  [naming  the  place,]  on  [naming  the  day  and  hour,] 
to  serve  as  jurors  at  a  police  court  for  the  trial  of  a 

criminal  charge  against  A.  B. 

"  Dated  at  the  town  [or  "city"]  of  ,  the 

day  of  ,  1860. 

"C.  D., 
Justice  of  the  peace  of  the  town  [or  *'city"] 

of  ,*'  [as  the  case  may  be.| 

§  774.  The  officer  to  whom  the  list  is  delivered,  mu4 
forthwith  summon  each  of  the  jurors  named  therein,  per- 
sonally, or  by  leaving  a  written  notice  at  his  place  of 
residence,  with  some  person  of  suitable  age  and  discre- 
tion. He  must  also,  at  or  before  the  time  named  there- 
in, return  the  list  to  the  magistrate,  specifying  the  per- 
sons summoned,  and  the  manner  of  service  in  respect 
to  each  of  them. 

It  being  left  discretionary  with  the  officer,  by  the  present 
practice,  whom  he  shall  summon  as  jurors,  it  is  provided  by 
the  Revised  Statutes,  that  '*  the  officer  to  whom  such  venire 
shall  be  delivered,  shall  execute  the  same  fairly  and  impar- 
tially, and  shall  not  summon  any  person  whom  he  shall  sus- 
pect to  be  biased  or  prejudiced  for  or  against  the  defendant. 
He  shall  summon  the  jurors  personally,  and  shall  make  a  list 
of  the  persons  summoned,  which  he  shall  certify  and  annex 
to  the  venire,  and  return  with  it  to  the  court."  2  R.  S.,  3d, 
id.,  800,  sec.  11. 

Another  ami  a  fairer  mode  of  selecting  the  jury,  being  pre- 
scribed by  section  772,  the  last  two  sections  provide,  in  cod- 
formity  with  it,  for  the  mode  of  summoning  it  by  the  officei 

§  775.  The  names  of  the  persons  returned  as  jurors, 
must  be  written  on  separate  ballots,  folded  as  nearly 
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alike  as  possible,  and  so  that  the  name  cannot  be  seen, 
and  must,  under  the  direction  of  the  magistrate,  be  de- 
posited in  a  box,  or  other  convenient  thing. 

Substantially  the  same  as  2  It.  S.,  3d  ed.y  800,  sec.  12. 

§  776.  The  magistrate  must  then  draw  out  six  of  the 
ballots,  successively ;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  and 
set  aside,  such  further  number  must  be  drawn  as  will 
make  a  jury  of  six,  after  all  legal  challenges  have  been 
allowed. 

Substantially  the  same  as  2  It.  S.,  3d  ed.y  800,  sec.  13. 

§  777.  The  same  challenges  may  be  taken  by  either 
party,  to  the  panel  of  jurors,  or  to  an  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor,  so 

far  as  applicable ;  except,  that  the  challenge  must,  in 
all  cases,  be  tried  by  the  magistrate. 

The  Revised  Statutes  speak  of  *'  all  legal  causes  of  chal- 
lenge" being  allowed,  in  trials  in  courts  of  special  sessions. 
2  R.  S.y  3d  ed,y  800,  ^er.  13.  In  this  expression,  they  re- 
fer, of  course,  to  challenges,  as  understood  at  common  law 
that  subject  never  having  been,  as  yet,  regulated  by  statute* 
Inasmuch  as  it  is  proposed  to  be  regulated  by  this  CQde, 
sec.  405-439,  p.  188—203,  this  section  is  rendered  nec- 
essary. 

§  778.  If  six  of  the  jurors  summoned  do  not  attend, 
or  be  not  obtained,  the  magistrate  may  direct  the  officer 
to  summon  any  of  the  bystanders,  or  others,  who  may 
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be  competent,  and  against  whom  there  is  no  sufBcient 
cause  of  challenge,  to  act  as  jurors. 

Substantially  the  same  as  2  JR.  5.,  3d  ed,^  800,  sec.  14. 

§  779.  If  the  officer  to  whom  the  order  is  delivered, 
do  not  return  it,  as  required  by  section  774,  he  may  be 
punished  by  the  magistrate,  as  for  a  contempt;  and  the 
magistrate  must  issue  a  new  order  for  the  summoniag 
of  the  same  jurors,  in  substantially  the  same  form ;  up- 
on which  the  same  proceedings  must  be  had,  as  upon 
the  one  first  issued. 

Substantially  the  same  as  2  R.  S,y  3d  cd.,  800,  sec.  15. 

§  780.  When  six  jurors  appear  and  are  accepted,  they 
<»onstitute  the  jury. 

^781.  The  magistate  must  thereupon  administer  to 
the  jury,  the  following  oath  or  affirmation:  **Youdo 
** swear,"  [or  "you  do  solemnly  affirm,"  as  the  case 
may  be,]  "  that  you  will  well  and  truly  try  this  issue, 
between  the  people  of  the  state  of  New- York  and  A. 
B.,  the  defendant,  and  a  true  verdict  give,  according 
to  the  evidence.*' 

Taken  from  2  K  S.  3d  ed  800,  sec.  16. 

§  782.  After  the  jury  are  sworn,  they  must  sit  togeth- 
er and  hear  the  proofs  and  allegations  of  the  parties, 
which  must  be  delivered  in  public,  and  in  the  presence 
of  the  defendant. 

Taken  from  2  R.  5.,  3d  ed,  800,  sec  17. 
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§  783.  After  hearing  the  proofs  and  allegations,  the 
jury  may  either  decide  in  court  or  may  retire  for  con- 
sideration. If  they  do  not  immediately  agree,  an  offi- 
cer must  be  sworn  to  the  following  effect :  **  You  do 
swear,  that  you  will  keep  this  jury  together  in  some 
private  and  convenient  place,  without  food  or  drink,  ex- 
cept hread  and  water,  unless  otherwise  ordered  by  the 
'COQrt ;  that  you  will  not  permit  any  person  to  speak  to 
•or  communicate  with  them,  nor  do  /so  yourself,  unless 
it  be  to  a3k  them  whether  they  have  Jigreed  upoa  a 
verdict ;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 

This  section  is  founde*!  upon  2  R.  S ,  3d  ed,,  800,  sec.  17, 
which,  ho'vever,  omits  to  prescribe  the  form  or  substance  of 
the  oath  of  the  officer.  For  the  sake  of  greater  convenience, 
the  form  of  tlie  oath  is  here  given,  in  conformity  with  section 
478  of  this  code,  p.  826. 

f}  784.  When  the  jury  have  agreed  on  their  verdict, 
they  must  deliver  it  publicly  to  the  magistrate,  who 
must  enter  it  in  his  minutes. 

Taken  from  2  R.  5.,  M  ed  ,  800,  sec.  19. 

§  785.  The  jury  cannot  be  discharged,  after  the  cause 
is  submitted  to  them,  until  they  have  agreed  upon  and 
rendered  their  verdict,  unless,  for  ^ood  cause,  the  ma- 
gistrate sooner  discharge  them. 

§  766.  If  Ihe  josy  be  di«ch»rge4i  as  provided  in  l^e 
:)a9t ftecti^u,  tha m^gistiate  hiaf  |«Q«i^ ^gf^ iPXhe 
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trial,  in  the  same  manner  as  upon  the  first  trial ;  and 
so  on,  until  a  verdict  is  rendered. 

The  existing  statutes  are  silent,  on  the  subject  embraced  in 
the  last  two  sections.  Its  regulation  in  these  courts  is  just  as 
necessary  as  in  any  other  court.  These  provisions  are  cod- 
formable  to  sections  486,  487,  p.  2fi8,  229. 

§  787.  When  the  defendant  pleads  guilty,  or  is  con- 
victed either  by  the  magistrate  or  by  a  jury,  the  magis* 
trate  must  render  judgment  thereon,  of  fine  or  impris- 
onment, or  both,  as  the  case  may  require ;  but  the  fine 

cannot  exceed  fifty  dollars,  nor  the  imprisonment  six 
months. 

Substantially  the  same  as  2  R,  S.,  3d  ed.,800,  sec.  20. 

§  788.  A  judgment  that  the  defendant  pay  a  fine, 
may  also  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied ;  specifying  the  extent  of  the  imprisonment, 
which  cannot  exceed  one  day  for  every  two  dollars  of 
the  fine. 

This  section  is  founded  on  2  R,  S.,  3d  ed.,  801,  sec.  20; 
but  in  respect  to  the  duration  of  imprisonment  for  not  paying 
a   fine,  is  the  same  as  section  519  of  this  code,  p.  260,  261. 

§  789.  When  the  defendant  is  acquitted,  either  by  the 
magistrate  or  by  a  jury,  he  must  be  immediately  dis- 
charged ;  and  if  the  magistrate  certify,  upon  his  min- 
ates,  or  the  jury  find  that  the  prosecution  was  malici- 
ous or  without  probable  cause,  the  magistrate  must 
order  the  prosecutor  to  pay  the  costs  of  the  proceed- 
ings, or  to  give  satisfactory  security,  by  a  written  un- 
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dertaking,  with  one  or  more  sureties,  to  pay  the  same 
to  the  county  within  thirty  days  after  the  trial. 

Taken  from  2  R.  S.y3d  ed,80l,  sec.  21,  24.    See  also, 
Germond  vs.  The  Peophy  1  Hill,  343. 

§  790.  K  the  prosecutor  do  not  pay  the  costs  or  give 
security  therefor,  the  magistrate  may  enter  judgment 
against  him  for  the  amount  thereof,  which  may  be  en- 
forced^ in  all  respects^  in  the  same  manner  as  a  judg- 
ment rendered  by  a  justice's  court  held  by  a  justice  of 
the  peace. 

Taken  from  2  R.  S.  3d  ed,  801,  sec.  22. 

§  791.  When  a  conviction  is  had,  upon  a  plea  of 
guilty  or  upon  a  trial,  the  magistrate  must  make  and 
sign,  with  his  name  of  office,  a  certificate  in  substan- 
tially the  following  form : 

"  Police  court, 

**  County  of  Albany.    Town  of  Beruy  [or  as  the  case 
may  be.] 

"  The  people  of  the  state  of  New-York 

against 
A.  B. 

January  1,  1850. 
"The  above  named  A.  B,  having  been  brought  be- 
fore me,  C.  D.,  a  justice  of  the  peace  of  the  town  [or 
city,]  of  [as  the  case  may  be,]  charged  with  [briefly 
designating  the  offence,]  and  having  requested  to  be 
tried  by  a  police  court,  [or  "  having  been  required  by 
me  to  give  bail  for  his  appearance  at  the  next  court  of 
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sessions  of  this  county,  and  having  omitted  to  do  so  for 
twenty-four  hours  after  being  so  required,"  as  the  case 
may  be.] 

**And  the  above  named  A.  B.  having  thereupon 
pleaded  not  guilty,  [or  as  the  case  may  be,]  and  demand- 
ed for  "  failed  to  demand,"  as  the  case  may  be,]  a  jury, 
and  having  been  thereupon  duly  tried,  and  upon  such 
trial,  duly  convicted, 

"1  have  adjudged, — That  he  be  imprisoned  in  the 
jail  of  this  county,  days,  [or  *^*  pay  a  fine  of  dol- 
lars and  be  imprisoned  until  it  be  paid,  not  exceeding 

days,"  or  both,  as  the  case  may  be.] 
"Dated  at  the  town  [or  "  city  "]  of       ,  the        day 
of      ,  i860. 

"  C.  D. 

Justice  of  the  peace  of  the  town  [or  "  city,] 

of  "  [as  the  case  may  be.] 

No  subject  is  more  fruitful  of  difficulties,  or  gives  rise  to  a 
greater  amount  of  litigation,  than  the  want  of  compliance  on 
the  part  of  courts  and  officers  of  special  jurisdiction,  with  tb^ 
statutory  requirements  as  to  their  records  and  certificates 
The  form  contained  in  this  section  is  prescribed,  with  a  view, 
if  possible,  to  prevent  their  recurrence. 

§  702.  If  th^  defendant  have  pleaded  guilty, — ^in- 
stead of  the  second  paragraph,  the  certificate  must  state 
elttbstantially  as  follows :  "  And  the  above  named  A.  E 
h&ving  been  thereupon  duly  convicted,  upon  a  plea  of 
gttUty.^' 


§  793.  Within  twenty  days  after  the  conviction,  the 
magistrate  must  cause  the  certificate  to  he  filed  in  the 
ofice  of  the  clerk  of  the  bounty. 

CoDformable  to  2  R.  S  ^3(1  ed.y  804,  sec,  46. 

§  794.  The  certificate,  made  and  filed  as  prescrihed 
in  the  last  two  sections,  or  a  certified  copy  thereof,  is 
cdli61u6ive  evidence  of  the  facf^  stated  therein. 

taken  from  2  R.  S.,  3d  ed.,  804,  sec.  i1. 

§  795.  The  judgment  must  he  executed  hy  the  sheriflf 
of  the  county,  or  by  a  constable,  marshal  or  policeman 
of  the  city,  village  or  town  in  which  the  conviction  is 
hftd,  upoh  receiving  a  copy  of  the  certificate  prescribed 
in  section  791,  certified  by  the  magistrate  or  the  county 
clerk. 

Tak^h  fr6m  2  R.  5.,  M  id.,  80^,  iee.  3S. 

§  i9^.  If  &  fine  imposed  he  paid  before  cbmmitment, 
it  must  be  received  by  the  magistrate,  and  be  applied  to 
tilt  payment  df  the  expenses  of  the  prosecution;  The 
residue^  if  any,  must  be  paid  by  the  magistratci  withia 
thirty  dayii  after  its  receipt,  into  the  connty  treasuryi 

tHit^  (itrh  e  Jt.  id.,  9d  a.y  SOd^nL  39. 

§  ^97.  If  the  defendant  be  committed  for  not  paying 
ft  fine,  he  may  pay  it  to  the  sheriflf  of  the  county,  but 
to  no  other  person ;  who  must  in  like  manner,  within 
thirty  days  after  the  receipt  thereof,  pay  it  into  the 
county  treasury,  as  provided  in  the  last  section. 

Taken  from  2  R.  5.,  3d  ed.^  804,  sec.  40. 
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§  798.  If  the  magistrate  or  sheriff  receiving  the  fine, 
fail  to  pay  it  or  such  part  of  it  as  is  so  payable,  into  the 
county  treasury,  the  county  treasurer  must  immediate- 
ly commence  an  action  against  him  therefor,  in  the 
name  of  the  county. 

Taken  from  2  R.  S.,  3d  ed.,  804,  sec.  41. 

§  799.  The  magistrate  may  issue  subpoenas  for  wit- 
nesses, as  provided  in  section  670,  and  punish  disobedi- 
ence thereof,  as  provided  in  section  681. 

The  provision  of  the  Revised  Statutes,  from  which  this 
section  is  taken,  is  as  follows  : — ^^  In  case  any  person  sum- 
moned to  appear  before  any  court  of  special  sessions,  as  a 
juror  or  witness,  shall  fail  to  appear,  he  shall  be  liable  to  the 
like  penalties,  and  may  be  proceeded  against  in  the  like  man- 
ner, as  provided  by  law  in  respect  to  jurors  and  witnesses,  in 
justices'  courts."    2  JR.  S.,  3d  cd.,  804,  sec,  43. 

In  the  section  under  consideration,  the  power  to  issue  sub- 
poenas and  to  punish  witnesses  for  disobedience,  is  confined, 
as  it  should  be,  to  the  magistrate  holding  the  court.  The  au- 
thority to  administer  oaths  to  witnesses  is  omitted  as  unneces- 
sary, it  being  an  incidental  power  of  all  courts. 

4  800.  If  a  person  summoned  as  a  juror  fail  to  ap- 
pear, he  may  be  punished  by  a  fine  not  exceeding  five 
dollars,  imposed  by  the  magistrate,  by  an  order  entered 
in  his  minutes.  The  order  is  deemed  a  judgment,  in 
all  respects,  in  favor  of  the  poor  of  the  town  or  city. 

Conformable  to  2  IL  S.,  3d  ed.,  804|  sec.  43,  and  to  the 
provisions  of  the  Revised  Statutes  respecting  justices'  courts, 
which  are  there  referred  to. 
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§  801.  No  fees  are  payable  to  a  juror  or  witness,  for 
his  service  or  attendance  in  a  police  court. 

Taken  from  2  R    S  ,  3d  ed ,  804,  sec,  44. 

§  802.  When  the  defendant,  upon  being  brought  be- 
fore the  magistrate,  requests  a  trial  by  a  police  court, 
the  preliminary  examination  of  the  case  is  dispensed 
with. 

Substantially  the  same  as  2  R.  S.y  Sded.y  801,  sec.  25. 

§  803.  During  the  twenty-four  hours  allowed  to  the 
defendant  to  give  bail,  as  provided  in  the  second  sub- 
division of  section  56,  and  until  judgment  is  given,  he 
may  be  continued  in  the  custody  of  the  officer,  or  com- 
mitted to  the  jail  of  the  county  to  answer  the  charge, 
as  the  magistrate  may  direct. 

§  804.  The  commitment  must  be  signed  by  the  mag- 
istrate, by  his  name  of  office,  and  must  be  in  substan- 
tially the  following  form : 

"The  sheriff  of  the  county  of  ,  is  required  to  re- 
ceive and  detain  A.  B.,  who  stands  charged  before  me 
for  [designating  the  offence,  generally,]  to  answer  the 
charge  before  a  police  court  in  the  town  [or  city]  of  , 
as  the  case  may  be.] 

"  Dated  at  the  town  [or  city]  of         ,  the  day  of 

,  1850. 

"  C.  D.,  Justice  of  the  peace  of  the  town 
[or  city]  of        ,  [as  the  case  may  be.] 

[CBIM.   CODE.  J  24 
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§  805.  When  committed,  the  defendant  must  be  de- 
livered to  the  custody  of  the  proper  officer,  by  any  peace 
officer  in  the  county  to  whom  the  magistrate  may  de- 
liver the  commitment. 

§  806.  Either  before  or  after  his  committal,  or  upon  be- 
ing committed,  the  defendant  must,  if  he  require  it,  be 
admitted  to  bail. 

§  807.  The  bail  must  be  taken  by  the  magistrate,  by 
a  written  undertaking,  executed  by  the  defendant,  with 
one  or  more  sufficient  sureties  approved  by  the  magis- 
trate, in  a  sum  not  exceeding  two  hundred  dollars. 

§  808.  The  undertaking  must  be  in  substantially  the 
following  form : 

"A.  B.  having  been  duly  charged  before  C.  D.,  a  jus- 
tice of  the  peace  in  the  town  [or  city]  of  ,  [as  the 
case  may  be,]  with  the  offisnce  of,  [designating  the  of- 
fence generally.] 

"We  undertake  that  he  shall  appear  thereon,  from 
time  to  time,  until  judgment,  at  a  police  court  in  the 
town  [or  city]  of  ,  [as  the  case  may  be,]  held  by  the 
justice  above  named,  or  that  we  will  pay  to  the  county 
of  ,  [naming  the  county  in  which  the  court  is  held,] 
the  sum  of  dollars,"  [inserting  the  sum  fixed  by  the 
magistrate.] 

"  Dated  at  the  town  [or  city]  of  ,"  fas  the  case 

may  be.] 
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^  809.  If  the  defendant  fail  to  appear  according  to 
the  undertaking,  the  magistrate,  unless  a  sufficient  ex- 
cuse be  shown,  must  declare  the  undertaking  of  bail 
forfeited,  and  the  county  treasurer  must  immediately 
commence  an  action,  for  the  recovery  of  the  sum  men- 
tioned therein,  in  the  name  of  the  county. 

§  810.  The  county  court  of  the  county,  or  in  the  city 
of  New  York,  the  court  of  common  pleas  of  that  city, 
may  remit  the  forfeiture  or  any  part  thereof,  in  the 
cases  and  in  the  manner  provided  in  the  code  of  civil 
procedure* 


TITLE  11. 


OF   THE  PROCEEDINGS   IN  THE     POUCE    COURTS,    IN    THE     CITY 

AND    COUNTY   OF   NEW- YORK, 

SxcTioN  811.    Police  conrts  ia  New-York,  to  proceed  as  prescribed  in  last  title, 

except  as  provided  in  next  seven  sections. 

812.  In  what  cases  to  proceed  to  trial. 

813.  If  jury  demanded,  magistrate  to  proceed  to  examination  of  charge, 

and  to  hold  defendant  to  answer  or  discharge  him,  as  provided 

in  sections  187  to  22U,  both  inclusive. 
"SU.    Trial  to  be  before  the  court,  without  a  Jury. 
915.    Clerk  to  issue  subpcenas,  sign  certificate  of  Judgment,  and  enter 

proceedings  of  court  and  sentences  upon  convictions. 
616.    Fines  before  committal,  to  be  paid  to  clerk.    His  accounts,  when 

and  to  whom  rendered. 
€17.    All  other  flues  to  be  paid  to  sheriff.    Hit  aeeount  thereof,  when 

and  to  whom  rendered. 
918*    No  transcript  of  conviction  to  be  filed.    Certified  copy  of  minutes^ 

conclusive  evidence. 

In  all  the  counties  of  the  state,  except  New-York,  the 
courts  of  special  sessions  have  heretofore  had  the  authority, 
which  is  continued  by  the  last  title,  to  try  the  case  by  a  jury, 
when  demanded  by  the  defendant.  In  the  city  of  New-York, 
bowever,  that  power  has  not  existed,  and  the  court  alone  has 
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tried  and  determined  the  case,  subject,  however,  to  the  right 
of  the  defendant,  to  annul  the  conviction,  by  appealing  to  the 
court  of  general  sessions.  It  is  provided  in  this  respect,  by 
the  revised  statutes,  that  in  hearinor  and  determining  an  accu- 
sation cognizable  by  it,  the  court  of  special  sessions  in  New- 
York  shall  proceed  in  the  same  manner  as  the  other  courts  of 
special  sessions  in  the  state,  except  as  to  the  summoning  of  a 
jury,  and  shall  sentence  the  offender  upon  conviction  ;  that 
any  person,  however,  so  sentenced,  without  having  demanded 
a  trial  by  jury,  may  appeal  from  the  sentence  to  the  court  of 
general  sessions;  that  the  appeal  mu  t  be  made  at  the  time 
sentence  is  pronounced,  and  that  thereupon  the  conviction 
shall  be  void;  that  the  court  of  special  sessions  shall  enter 
the  appeal  upon  its  minutes,  and  shall  proceed,  in  the  same 
manner  as  if  no  such  trial  had  been  had,  to  take  a  recogni- 
zance from  the  accused,  with  sufficient  sureties,  to  appear  at 
the  general  sessions,  or  in  default  of  giving  the  recognizance, 
shall  commit  him  to  prison,  and  shall  take  the  same  measures 
to  insure  the  attendance  of  the  witnesses  in  behalf  of  the 
prosecution,  at  the  court  of  general  sesi^ions,  as  in  other  caseSy 
and  that  the  court  of  general  sessions  shall  proceed,  in  every 
such  case,  by  indictment  and  other  proceedings,  in  the  same 
manner  as  if  no  such  trial  or  conviction  had  been  had.  2  R, 
S.,  3d  ed.,  802,  803,  sec.  29—33. 

This  incongruous  proceeding,  by  which  the  defendant,  after 
having  taken  his  chance  af  an  acquittal  by  the  court  of  spe- 
cial sessions,  may,  by  his  own  act,  vacate  a  conviction,  was 
introduced  for  the  purpose  of  obviating  the  constitutional  ob- 
jection to  the  trial  of  the  case  without  a  jury.  It  seems  to  the 
Commissioners,  that  this  can  be  better  as  well  as  less  awk- 
wardly effected,  by  providing  for  the  demand  of  a  jury  in  the 
first  instance,  and  that  if  it  be  den>anded,  the  jurisdiction  of 
the  court  shall  cease,  and  the  same  proceedings  be  had  in  re- 
spect to  an  examination,  and  holding  the  defendant  to  an- 
swer or  discharging  him,  as  in  ordinary  cases  triable  at  the 
sessions.  This  is  done  by  sections  812  and  813;  the  former 
of  which  provides,  in  addition,  that  the  defendant  may  be 
tried  by  the  police  court,  when  he  requests  to  be  so  tried,  as 
well  as  when  he  does  not  demand  a  jury. 

The  other  provisions  of  this  title  are  sufficiently  explained 
in  the  note  to  each  section. 
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5  811.  The  police  courts,  in  the  city  and  county  of 
New- York,  must  proceed  upon  a  charge  for  a  public  ofr 
fence,  in  the  manner  prescribed  in  the  last  title,  except 
as  provided  in  the  next  seven  sections. 

§  812.  When  a  police  court,  in  the  city  and  county 
of  New- York,  has  jurisdiction  of  the  offence,  as  provided 
in  section  56,  it  must  proceed  to  the  trial,  in  the  following 
cases : 

1.  When  the  defendant  has  requested  to  be  tried  by 
a  police  court : 

2.  When,  (not  having  made  such  request,  and  after 
having  been  required  by  the  magistrate  before  whom 
he  was  brought,  to  give  bail  for  his  appearance  at  the 
next  court  of  sessions,  he  has  omitted  to  do  so  for  twen- 
ty-four hours  after  being  so  required,)  a  jury  is  not  de- 
manded by  him,  on  being  brought  before  the  court  for 
trial. 

§813.  If,  in  the  case  mentioned  in  the  second  sub- 
division of  the  last  section,  a  jury  be  demanded,  the 
magistrate  before  whom  the  defendant  was  originally 
brought,  must  proceed  to  the  examination  of  the  charge, 
and  hold  the  defendant  to  answer,  or  discharge  him,  as 
provided  in  sections  187  to  220,  both  inclusive. 

§  814.  The  trial  must,  in  all  cases,  be  before  the  court 
without  a  jury. 

Substantially  the  same  as  2  R,  S.  3d  ed,  802,  sec,  29. 
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§  815.  Subpoenas  for  witnesses,  and  the  certificate  of 
the  judgment,  must  be  signed  by  the  clerk  of  the  court, 
who  must  also  enter  all  the  proceedings  of  the  court, 
and  the  sentences  upon  convictions,  in  a  book  of  min- 
utes, and  when  necessary,  certify  the  proceedings  of  the 
court. 

Conformable  to  2  R.  S.  3d  ed.  803,  sec.  34,  35. 

§  816.  Fines,  imposed  by  the  court,  must  be  received 
by  the  clerk,  if  paid  before  committal  in  execution  of 
the  judgment.  He  must  every  thirty  days,  render  to 
the  comptroller  of  the  city,  accounts  of  the  fines  impo- 
sed and  received  by  him,  and  of  the  expenses  attending 
the  court. 

Taken  from  2  R.  S.  3d  ed.  803,  sec.  39. 

§  817.  All  fines,  not  paid  to  the  clerk,  as  provided  in 
the  last  section,  must  be  received  by  the  sheriflf  of  the 
city  and  county  of  New-York ;  who  must,  within  thirty 
days  thereafter,  pay  them  to  the  comptroller  of  the  city, 
in  the  same  manner  as  he  is  required  to  pay  fines  impo- 
sed by  the  court  of  sessions,  and  received  by  him. 

Founded  upon,  but   slightly  varied  from  2  R.  8.  dd  ed. 
803,  sec.  36. 

§  818.  No  transcript  of  a  conviction,  had  in  a  police 
court  in  the  city  and  county  of  New- York,  need  be  cer- 
tified or  filed ;  but  a  copy  of  the  minutes  of  the  convic- 
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tion,  certified  by  the  clerk,  is  conclusive  evidence  of  the 
facts  contained  therein. 

Conformable,  in  its  general  spirit,  to  2  R.  S  3d  ed.  804^  sec.  47. 

TITLE  III. 

OF  APPEALS  FROM  THE  POLICE  COURTS. 

8k(.tion  819.  Judgment  of  police  court,  reviewable  only  upon  appeal  to  the  tee- 

Bions. 

820.  Appeal,  for  what  causes  allowed. 

821.  Appeal,  how  taken. 

822.  How  allowed. 

823.  Discharge  of  defendant  from  custody,  upon  undertaking. 

824.  Undertaking,  when  and  with  whom  filed. 

825.  Delivery  of  affidavit,  and  allowance  of  appeal,  to  magistrate  or  clerk 

of  police  'court,  within  five  days  after  allowance.     Appeal  then 
deemed  taken. 

826.  Return,  when  ana  how  made. 

827.  Compelling  return. 

828.  Ordering  and  compelling  further  or  amended  return. 

829.  Appeal,  by  whom  and  how  brought  to  argument. 

83U.    If  not  brought  to  argument,  as  provided  in  last  section,  to  be  dismis- 
sed, unless  continued  for  cause  shown. 

831.  Service  of  return  on  district  attorney,  and  consequences  of  failure. 

832.  If  brought  to  hearing  by  defendant,  appeal  must  be  argued,  though 

no  one  oppose  ;  if  by  district  attorney.  Judgment  to  be  affirmed,  un- 
less defendant  appear. 

833.  Appeal  to  be  heard  on  original  return. 
»  834.    What  judgment  may  be  rendered. 

835.  Judgment  to  be  entered  on  the  minutes. 

836.  Order,  upon  judgment  for  afllmance. 

837.  Order,  upon  judgment  of  reversal. 

838.  If  new  trial  ordered,  to  be  had  in  court  of  sessions.    Proceedings 

thereon. 

839.  Proceedings  to  carry  judgment  upon  appeal  into  effect,  to  be  had  in 

court  of  sessions. 

840.  On  judgment  of  court  of  sessions,  defendant  may  appeal  to  suprem* 

court.    EUs  admission  to  bail. 

841.  Judgment  of  supreme  court  upon  appeal,  final. 

842.  Proceeding^  to  carry  into  effect  judgment  of  supreme  court. 

This  title  entirely  changes  the  mode  of  appeal  from  a  judg- 
ment of  conviction  in  a  court  of  special  sessions,  as  well  as 
the  proceedings  upon  it  and  its  efiect  The  judgment  must 
now  be  reviewed  by  the  supreme  court,  upon  certiorari,  which 
must  be  applied  for  to  a  judge  of  that  court,  or  an  officer 
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authorized  to  perform  the  duties  of  a  judge  in  vacation,  with- 
in ten  days  after  the  ionviction,  upon  an  affidavit  specifying 
the  supposed  errors  in  the  proceedings  or  judgment  complained 
of.  If  the  officer  be  satisfied  that  there  is  error,  he  must  al- 
low the  writ;  but  where  there  has  been  a  jury  trial,  it  can- 
not be  allowed  on  the  ground  that  the  verdict  was  against 
evidence.  The  writ  and  affidavit  must  be  delivered  to  the 
magistrate,  within  ten  days  after  the  allowance,  and  within 
twenty  days  after  that  time,  the  magistrate  must  make  and  file 
his  return  to  the  matters  stated  in  the  affidavit.  He  may  be 
compelled  hy  mandanius y  to  make  this  return,  or  to  amend  and 
perfect  it.  The  certified  copy  of  the  certiorari^  affidavit  and 
return,  must  be  served  by  the  defendant  upon  the  attorney 
general,  with  at  least  four  days'  notice  of  argument  ;  and  the 
supreme  court  must  then  proceed  to  hear  the  parties,  and  give 
judgment  upon  the  return. 

If,  at  the  time  of  the  conviction,  the  defendant  notify  the 
magistrate  that  he  intends  to  remove  the  conviction  by  certio- 
rari, the  magistrate  must  take  security  from  him,  if  offered,  to 
appear  at  the  next  court  of  general  sessions,  and  abide  its 
judgment,  and  must  thereupon  suspend  the  execution  of  the 
sentence  ;  which,  however,  he  is  required  to  pronounce  and  en- 
ter upon  his  minutes.  The  court  of  sessions  then  has 
power  to  continue  the  recognizance,  or  take  a  new  one,  until 
the  decision  of  the  supreme  cov.rt.  If  the  conviction  be  re- 
versed, the  supreme  court  must  award  a  writ  of  supersedeas  for 
the  discharge  of  the  defendant ;  but  whether  reversed  or  af- 
firmed, if  the  defendant  have  given  security  for  his  appear- 
ance at  the  court  of  sessions,  the  judgment  must  be  remitted 
to  that  court  ;  which,  upon  reversal,  must  discharge  the  de- 
fendant, and  upon  afriiiuani:o,  nr.ist  puicctd  to  execuie  the 
judgment  of  the  court  of  special  sessions,  or  to  sentence  the 
defendant,  if  it  have  not  already  been  done.  If  the  prosecu- 
tion of  the  certiorari  be  unreasonably  delayed,  the  supreme 
court  may  quash  it,  and  remit  the  proceedings  to  the  court  of 
sessions,  which  is  required  to  proceed  as  upon  a  judgment  of 
affirmance. 

This  is  a  brief  summary  of  the  practice,  as  it  now  exists, 
in  relation  to  appeals  from  the  courts  of  special  sessions,  as 
taken  from  2  R.  S.  3d  ed.,  805,  806. 

In  place  of  this  cumbrous  and  inconvenient  practice,  the 
Commissioners  propose,  by  this  title,  to  substitute  one  which 
they  deem  much  more  simple  and  practical  in  its  character. 
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Its   outline    is  analogous  to  that  which  they  proposed  to  the 
legislature  in  their  first  report,  p  223 — 230,  in  respect  to  np- 
peals  from  justices'  and  other  inferior  courts,  and  which  was 
adopted  in  the  code  of  1848,  sec,  301 — 320.     Referring  the 
legislature  to  the  sections  themselves,  for  a  more  lull  expla- 
nation  of  the   change,   and  to   the  notes  to  some  of  them 
in  which  a  portion    of   the  existing   practice    is    preserved, 
they  will  state  concisely  its  principles  and  its  leading  details. 
A  judgment   of  conviction    in  a    police   court   may  be  re- 
viewed by  the  court  of  sessions  of  the  county,  upon  appeal, 
and  not  otherwise.     This  appeal  is  not  allowable,  except  for 
an  error  of  the  court,  in  the  course  of  the  proceedings  or  in 
the  determination   of  the  cause,  and   cannot    be   had  in  any 
case,  upon  the  ground  that  the  verdict  of  the  jury  was  against 
evidence.     For  the  purpose  of  appealing,  an   affidavit   must 
be  made  within  ten  days  after  the  judgment,  stating  the  facts 
showing  the   alleged   errors,  and  be  presented  to  the  county 
judge  or  a  judge  of  the  supreme  court,   or  in   New  York  to 
the    recorder   or    city  judge,    who,    if  he   think  the  question 
should  be  decided  by  the  court  of  sessions,  must  allow  the  ap- 
peal, and   upon   the  allowance,    must  admit  the  defendant  to 
bail.     The  afTidavil  and  hllowariCe  of  the  appeal  must,  within 
five  dijys  be  delivered  to  the  polii.-e  court,  which  must,within  ten 
days  thereafter,  make  and  file  a  return  to  the  matters  stated  in 
the  affidavit.     The  return  may  be  compelled,  or    a  further  or 
amended    return  ordered,  as  by  the  present  practice.      When 
the  return  is  made,  the  defendant  may  bring  the  appeal  to  ar- 
gument, on  at  least  five  days'  notice   to  the  district  attorney, 
instead  of  the  attorney   general,  as  required   by    the  present 
practice.     If  he  omit  to  do  so,  or  to  serve  a  copy  of  the  re- 
turn upon  the  tlistrjct  attoriKy,  the  apjH'al  must  Le  dlxinissed, 
unless,  f  jr  good  cause,  the  court  otherwise  direct.     If  the  ap- 
peal   be   broui^ht  to  a  hearinj]:,    it    must    be   ar2:ued,    thoutih 
no  one  app«^nr  to  opp-^^si;  ;   !.;ut   if  1  rouglit    0:1    by  tlii.*  diatriLl 
attorney,  he  may  take  judgment  of  affirmance,  unless  the  de- 
fendant appear.     [The   reasons  for   this  latter  provi^.:on,  are 
stated  in  the  note  to  sec.  600,  p,  279,  which  contains  a  similar 
provision,  in  respect  to  appeals  in  ciiminal  actions  prosecuted 
by  indictmi  nt.]     The  appeal  must  be  heard  upon  the  original 
return. 

After  hearing  the  appeal,  the  court  must  give  judgment, 
without  regard  to  technical  errors  or  defects,  which  have  not 
prejudiced  the  substantial  rights  of  the  defendant,  and  may 
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render  such  judgment  as  the  court  below  should  have  render- 
ed, or  may,  according  to  the  justice  of  the  case,  affirm  or  re- 
verse the  judgment,  in  whole  or  in  part,  as  to  all  or  any  of 
the  defendants,  if  there  be  more  than  one,  or  order  a  new 
trial.  On  affirmance,  the  court  must  direct  the  execution  of 
the  judgment,  and  on  reversal,  it  must  direct  the  defend- 
ant to  be  discharged.  If  a  new  trial  be  ordered,  it  must 
be  had  in  the  court  of  sessions,  as  upon  an  indictment,  and 
that  court  may,  in  like  manner,  proceed  to  judgment  and  exe- 
cution, or  take  any  other  proceedings  necessary  to  carry  the 
judgment  on  appeal  into  effect. 

If  the  judgment  on  the  appeal  be  against  the  defendant,  be 
may  appeal  to  the  supreme  court,  whose  judgment  is  final,  and 
is  to  be  carried  into  effect  in  the  same  manner  as  if  the  ap- 
peal had  been  taken  from  a  judgment  upon  an  indictment. 

By  this  system,  the  defendant  has,  as  in  civil  cases,  (accord- 
ing to  the  practice  as  established  by  the  code  of  civil  proce- 
dure,) two  appeals;  the  same  rule  being  applied  as  in  respect 
to  civil  cases,  that  no  appeal  to  the  court  of  appeals  can  be 
had  in  a  case  originating  before  a  court  held  by  a  justice. 
This  was  a  portion  of  the  original  plan  of  the  Commissioners, 
as  presented  in  their  fir&t  report,  p.  21,  22,  and  sanctioned  by 
the  legislature  in  the  adoption  of  the  original  as  well  as  of 
the  amended  code,  but  which  it  remained  for  the  provisions 
of  this  title  to  render  perfect  and  complete. 

§819.  A  judgment  upon  conviction,  rendered  by  a 
police  court,  may  be  reviewed  by  the  court  of  sessions 
of  the  county,  upon  an  appeal,  as  prescribed  by  this 
title,  and  not  otherwise. 

§  820.  An  appeal  cannot  be  allowed,  for  any  other 
cause  than  the  erroneous  decision  of  the  court,  in  the 
course  of  the  proceedings  before  it,  or  in  the  determin- 
ation of  the  cause :  and  it  can  in  no  case  be  allowed, 
upon  the  ground  that  the  verdict  was  against  evidence, 
when  the  action  was  tried  by  a  jury. 
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§  821.  For  the  purpose  of  appealing,  the  defendant, 
or  some  one  on  his  behalf,  must,  within  ten  days  after 
the  judgment,  make  an  affidavit,  stating  the  facts  show- 
ing the  alleged  errors  in  the  proceedings  or  conviction 
complained  of,  and  must,  within  that  time,  present 
it  to  the  county  judge  or  a  judge  of  the  supreme 
court,  or  in  the  city  and  county  of  New- York,  to  the 
recorder  or  city  judge  of  that  city,  and  may  apply 
thereon  for  the  allowance  of  the  appeal. 

§  822.  If,  in  the  opinion  of  the  judge,  it  is  proper 
that  the  question  arising  on  the  appeal  should  be  de- 
cided by  the  court  of  sessions,  he  must  endorse  on  the 
affidavit  an  allowance  of  the  appeal  to  that  court. 

§  823.  Upon  allowing  the  appeal,  the  judge  may  take 
from  the  defendant,  a  written  undertaking,  with  such 
sureties  as  he  may  approve,  that  the  defendant  will 
abide  the  judgment  of  the  court  of  sessions  upon  the 
appeal;  and  may  thereupon  order  that  he  be  discharg- 
ed from  imprisonment,  on  service  of  the  order  upon  the 
officer  having  him  in  custody,  or  if  he  be  not  in  custody, 

that  all  proceedings  on  the  judgment  be  stayed. 

§  824.  The  undertaking  upon  the  appeal,  must  be  im- 
mediately filed  with  the  clerk  of  the  court  of  sessions. 

§  825.  The  affidavit  and  the  allowance  of  the  appeal 
must  be  delivered  to  the  magistrate  who  tried  the 
case,  or,  if  in  the  city  and  county  of  New- York,  to  the 
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clerk  of  the  police  court,  within  five  days  after  the 
allowance  of  the  appeal;  and  when  so  delivered,  the 
appeal  is  deemed  taken. 

§  826.  The  magistrate  or  court  rendering  the  judg- 
ment, must  make  a  return  to  all  the  matters  stated  in 
the  affidavit,  and  must  cause  the  affidavit  and  return 
to  be  filed  in  the  office  of  the  clerk  of  the  court  of  ses- 
sions, within  ten  days  after  the  service  of  the  affidavit 
^nd  allowance  of  the  appeal. 

§  827.  If  the  return  be  not  made  within  the  time  pre- 
scribed in  the  last  section,  the  court  of  sessions  or  the 
presiding  judge  thereof,  may  order  that  a  return  be 
made  within  a  specified  time  which  may  be  deemed 
reasonable;  and  the  court  may,  by  attachment,  compel 
a  compliance  with  the  order. 

§  828.  If  the  return  be  defective,  a  further  or  amend- 
ed return  may  be  ordered,  and  the  order  may  be  en- 
forced in  the  manner  provided  in  the  last  section. 

§  829.  When  the  return  is  made,  the  appeal  may  be 
brought  to  argument  by  the  defendant,  on  any  day  in 

term,  upon  a  notice  of  not  less  than  five  days  before 
the  term,  to  the  district  attorney  of  the  county. 

§  830.  If  the  defendant  omit  to  bring  the  appeal  to 
argument,  as  provided  in  the  last  section,  the  court 
must  dismiss  it,  unless  it  continue  the  same,  by  special 
order,  for  cause  shown. 
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§  831.  The  defendant  must  serve  upon  the  district 
attorney,  a  copy  of  the  return,  with  or  before  the  no- 
tice of  argument.  If  he  fail  to  do  so,  the  appeal  must 
be  dismissed,  upon  proof  of  the  failure,  unless  the  court 
otherwise  direct. 

§  832.  If  the  appeal  be  brought  to  hearing  by  th'j  de- 
fendant, it  must  be  argued,  though  no  one  appear  to 
oppose ;  but  if  brought  on  by  the  district  attorney,  he 
may  take  judgment  of  affirmance,  unless  the  defen- 
dant appear  to  argue  the  appeal. 

§  833.  The  appeal  must  be  heard  upon  the  original 
return ;  and  no  copy  thereof  need  be  furnished  for  the 
use  of  the  court. 

§  834.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects, 
which  have  not  prejudiced  the  substantial  rights  of  the 
defendant ;  and  may  render  the  judgment  which  the 
court  below  should  have  rendered,  or  may,  according 
to  the  justice  of  the  case,  affirm  or  reverse  the  judg- 
ment, in  whole  or  in  part,  as  to  all  or  any  of  the  defen- 
dants, if  there  be  more  than  one,  or  may  order  a  new 
trial. 

§  835.  When  judgment  is  given  upon  the  appeal,  it 
must  be  entered  upon  the  minutes. 

§  836.  If  the  judgment  be  affirmed,  the  court  must 
direct  its  execution,  and  if  the  defendant  have  been 
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discharged  on  bail,  after  the  commencement  of  the  ex- 
ecution of  a  judgment  of  imprisonment,  as  provided 
in  sectioQ  823,  must  commit  him  to  the  proper  custody 
for  the  remainder  of  his  term  of  imprisonment. 

§  837.  If  the  judgment  be  reversed,  and  the  defend- 
ant be  imprisoned  in  pursuance  of  the  judgment  of  the 
police  court,  the  court  of  sessions  must  order  him  to  be 
discharged. 

§  838.  If  a  new  trial  be  ordered,  it  must  be  had  in 
the  court  of  sessions,  in  the  same  manner  as  upon  an 
issue  of  fact  on  an  indictment ;  and  that  court  may 
proceed  to  judgment  and  execution,  as  in  an  action 
prosecuted  by  indictment. 

§  839.  If  any  proceedings  be  necessary  to  carry  the 
judgment  upon  the  appeal  into  effect,  they  must  be  had 
in  the  court  of  sessions. 

§  840.  If  the  judgment  on  the  appeal  be  against  the 
defendant,  he  may  appeal  therefrom  to  the  supreme 
court,  in  the  same  manner  as  from  a  judgment  in  an 
action  prosecuted  by  indictment,  and  may  be  admitted 
to  bail  upon  the  appeal,  in  like  manner. 

§  841.  The  judgment  of  the  supreme  court  upon  the 
)Deal.  is  final. 


appeal,  is  final. 


§  842.  The  same  proceedings  mnst  be  had,  to  cany 
into  effect  the  judgment  of  the  supreme  court  upon  the 
appeal,  as  if  it  had  been  taken  upon  a  judgment  in  an 
action  prosecuted  by  indictment. 
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OF  SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATl'RF. 

TITliE  I.    Of  coroiier^ii  inqncAts  and  the  duties  of  coroners. 
II.    Of  search  urar rants. 

III.    Of  the  ontlaurr y  of  persons  convicted  of  treason  • 
IT.    Of  proceedings  against  fugitives  from  Justice. 
T.    Of  proceedings  respecting  persons  held  to  labor 
or  service,  in  a  stale  or  territory  of  the  United 
States,  and  escaping  into  this  State. 
TI.    Of  proceedings  respecting  ba«tards. 
Til.    Of   proceedings  respecting  vagrants. 
Till.    Of  proceedings  respecting  disorderly  persons. 
IX.    Of  proceedings  respecting  the  support  of  poor 

persons. 
X.    Of  proceedings  respecting  masters,  apprentices, 
and  servants. 
XI.    Of  criminal  statistics. 
XII.    miscellaneous  provisions. 


TITLE  I. 

OF    CORONERS*    INQUESTS,   AND   THE   DUTIES  OF   CORONERS. 

fl 

Section  843.    In  what  cases  coroner  to  lummon  a  jury.    Number  of  jurors  to  be 

summoned. 

844.  Jury  to  be  sworn. 

845.  Witnesses  to  be  subpoenaed. 

846.  Compelling  attendance  of  witnesses,  and  punishing  their  diso- 

bedience. 

847.  Verdict  of  the  jury. 

848.  Testimony,  how  taken  and  filed. 

849.  if  defendant  arrested  before  inquisition  filed,  depositions  to  be 

delirered  to  magistrate,  and  by  him  returned. 
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85().  Warrant  for  arrest  of  party  charged  hy  verdict. 

851.  Form  of  warrant. 

852.  Warnint,  liow  executc^d. 

853.  Proceedings  of  magistrate,  on  defendant  being  brought  before  hie:. 

854.  Clerk  with  whom  inquisition  is  filed,  to  fu^ish  magistrate  with 

copy  of  the  same  and  of  testimony  returned  therewith. 
853.    Coroner  to  deliver  money  or  property  found,  on  deceased,  to  county 

treasurer. 
85C.    County  treasurer  to  place  money  to  credit  of  county;  and  to  sell 

other  property  and  place  proceeds  to  credit  of  county. 

857.  Money,  when  and  how  paid  to  representatives  of  deceased. 

858.  Supervisors  to  require  statement  under  oath,  from  coroner,  before 

auditing  his  accounts. 

859.  In  New-York,  police    justices  may  perform  duties  of  coroner, 

during  his  inability. 

860.  Compensation  of  coroners. 

§  843.  AVhen  a  coroner  is  informed,  that  a  person  has 
been  killed  or  dangerously  wounded  by  another,  or  has 
suddenly  died,  under  such  circumstances  as  to  afford  a 
reasonable  ground  to  suspect  that  his  death  has  been 
occasioned  by  the  act  of  another,  by  criminal  means, 
or  has  committed  suicide,  he  must  go  to  the  place 
where  the  person  is,  and  forthwith  summon  not  less 
than  nine,  nor  more  than  fifteen  persons,  qualified  by 
law  to  serve  as  jurors,  to  appear  before  him  forthwith,  at 
a  specified  place,  to  inquire  into  the  cause  of  the  death 
or  wound. 

The  revised  statutes  provide,  that  "  whenever  any  coroner 
shall  receive  notice  that  any  person  has  been  slain,  or  has 
suddenly  died,  or  has  been  dangerously  wounded,  it  shall  be 
the  duty  of  such  coroner  to  go  to  the  place  where  such  person 
shall  be,  and  forthwith  to  summon  not  less  than  sixteen,  nor 
more  than  twenty-three  persons,  qualified  by  law  to  serve  as 
jurors,  and  not  exempt  from  such  service,  to  appear  before 
such  coroner  forthwith,  at  such  place  as  he  shall  appoint,  to 
make  inquisition  concerning  such  death  or  wounding.'*  2  fl. 
S.y  3d  ed.,  827,  sec.  1. 

This  section  varies  from  these  requirements  in  two  respects. 
In  the  first  place,  it  restricts  the  cases  in  which  the  coroner  is 
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required  to  summon  a  jury,  to  the  case  of  a  persoa  '^  who  has 
been  killed  or  dangerously  wounded  by  another,  or  has  sud- 
denly died,  under  such  circumstances  as  to  afford  a  reasona- 
ble ground  to  suspect  that  his  death  has  been  occasioned  by 
the  act  of  another,  by  criminal  means,  or  has  committed  sui- 
cide." There  seems  to  be  no  good  reason  for  requiring  an 
inquest,  in  any  other  case  than  those  here  mentioned.  It  is 
a  proceeding  of  a  criminal  nature,  and  so  far  as  the  public 
have  an  interest  in  its  being  heW,  it  may  be,  with  great  pro- 
priety confined  to  these  cases.  A  sudden  death  by  any  other 
means,  like  a  death  from  ordinary  disease,  does  not  seem  to 
require  the  interposition  of  a  public  officer. 

The  other  branch  of  the  section,  that  providing  for  the 
summoning  of  not  less  than  nine  nor  more  than  fifteen  jurors, 
IS  in  conformity  with  Laws  of  1847,  p.  112,  ch.  118,  sec.  1. 

§  844.  When  six  or  more  of  the  jurors  appear,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  per- 
son was,  and  when,  where  and  by  what  means  he 

came  to  his  death  or  was  wounded,  as  the  case  may 
be,  and  into  the  circumstances  attending  the  death  or 

wounding,  and  to  render  a  true  verdict  thereon,  accord- 
ing to  the  evidence  offered  to  them,  or  arising  from  the 
inspection  of  the  body. 

Same  as  2  2L  S.,  3d  ed.,  827,  sec.  2,  as  altered  by  Laws 
of  1847,  p.  112,  ch.  118,  sec  2. 

§  845.  The  coroner  may  issue  subpoenas  for  witness- 
es, returnable  forthwith,  or  at  such  time  and  place  as 
he  may  appoint.  He  must  summon  and  examine  as 
witnesses,  every  person  who,  in  his  opinion,  or  that  of 
any  of  the  jury,  has  any  knowledge  of  the  facts ;  and 
he  must  summon  as  a  witness  a  sui^eon  or  physician, 
who  must,  in  the  presence  of  the  jury,  inspect  the  body, 
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and  give  a  professional  opinion  as  to  the  cause  of  the 
death  or  wounding. 

Substantially  the  same  as  2  R,  S.y  3d  ed,j  827,  sec.  3. 

§  846.  A  witness  served  with  a  subpoena  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  as  upon  a  subpcena  issued  by  a  ma- 
gistrate, as  provided  in  sections  670  and  681» 

Substantially  the  same  as  2  R.  S.y  Zd  ed.j  827,  sec.  4. 

§  847.  After  inspecting  the  body,  and  hearing  the 
testimony,  the  jury  must  render  their  verdict,  and  cer- 
tify it  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  or  wonnded  is,  and 
when,  where,  and  by  what  means  he  came  to  his  death 
or  was  wounded ;  and  if  he  were  killed  or  wounded, 
or  his  death  were  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

Substantially  the  same  as  2  R,  5.,  3d  eef.,  827,  sec.  5. 

§  848.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury,  must  be  reduced  to  writing  by 

the  coroner,  or  under  his  direction,  arid  must  be  forth- 
with filed  by  him,  with  the  inquisition,  in  the  office  of 
the  clerk  of  the  court  of  sessions  of  the  county,  or  of 
a  city  court,  having  power  to  inquire  into  the  offence 
by  the  intervention  of  a  grand  jury. 

The  same  in  substance  as  2  R.  iS\,  3i  ed.  &28,  sec.  6;  except, 
that  tbe  provision,  that  if  the  party  charged  be  not  in  custo- 
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dy,  the  coroner  shall  have  power  to  issue  pr  cess  for  his  ap- 
prehension, in  the  same  manner  as  justices  of  the  peace,  is 
omitted.  Section  851  provides  for  the  warrant  of  the  coro- 
ner, but  varies  it  from  that  which  may  be  at  present  issued 
by  that  officer,  in  the  manner  explained  in  the  note  to  tbat 
section. 

§  849.  If,  however,  the  defendant  be  arrested  before 
the  inquisition  can  be  filed,  the  coroner  must  deliver  it 
with  the  testimony,  to  the  magistrate  before  whom  the 
defendant  is  brought,  as  provided  in  section  851,  who 
must  return  it,  with  the  depositions  and  statement  ta- 
ken before  him,  in  the  manner  prescribed  in  section 
220- 

See  note  to  sec.  861,  p.  388. 

^  850.  If  the  jury  find  that  the  person  was  killed  or 
wounded  by  another,  under  circumstances  not  excusa- 
ble or  justifiable,  by  law,  or  that  his  death  was  occasion- 
ed by  the  act  of  another,  by  criminal  means,  and  the 
party  committing  the  act  be  ascertained  by  the  inqui- 
sition, and  be  not  in  custody,  the  coroner  must  issue  a 
warrant,  signed  by  him  with  his  name  of  office,  into 
one  or  more  counties,  as  may  be  necessary,  for  the  ar- 
rest of  the  person  charged. 

§  85K  The  coroner's  warrant  must  be  in  substantially 
the  following  form : 

"  County  of  Albany^  [or  as  the  case  may  be.] 
'*  In  the  name  of  the  people  of  the  state  of  the  New- 
York:  To  any  sheriff,  constable,  marshal,  or  policeman 
ia  this  sta'e : 
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"  An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury,  before  me,  stating  that  A.  B.  has  come  to  his 
death,  by  the  act  of  C.D,^  by  criminal  means ^  [or  as  the  case 
may  be,  as  found  by  the  inquisition  :] 

"You  are  therefore  commanded,  forthwith  to  arrest 

the  above  named  C.  D..,  and  take  him  before  the  near- 
est and  most  accessible  magistrate  in  this  county." 

"  Dated  at  the  dty  of  Albany j  [or  as  the  case  may  be,] 
the  day  of  ,  1850. 

"  E.  F., 
Coroner  of  the  county  of  Albany^ 

^or  as  the  case  may  be.] 

It  is  provided  by  the  Revised  Statutes,  that  a  coroner  isso- 
ing  a  warrant  of  arrest,  shall  have  the  same  power  to  exam- 
ine the  defendant,  as  U  possessed  by  a  justice  of  the  peace, 
and  shall  in  all  resspects  proceed  in  the  like  manner.  2  it 
iS.,  3d  ed.,  828,  sec,  7.  The  more  appropriate  duty  of  the 
coroner  seems  to  be,  to  ascertain  the  cause  of  the  death ;  and  al- 
though, to  prevent  any  prejudice  arising  from  delay,  the  Com- 
missioners have  retained  the  provision  authorising  the  coro- 
ner to  issue  a  warrant,  they  think  that  his  jurisdiction  over 
the  case  should  there  terminate,  and  that  it  should  then  be 
delivered  over  to  a  magistrate  for  examination.  The  form  of 
the  warrant,  as  prescribed  in  this  section,  is  in  conformity 
with  this  idea. 

§  852.  The  coroner^s  warrant  may  be  served  in  any 
county ;  and  the  officer  serving  it  must  proceed  thereon» 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  infor- 
mation; except,  that  when  served  in  another  county,  it 
need  not  be  endorsed  by  a  magistrate  of  that  county. 

§  853.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  to  examine  the  charge  coin 
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taiued  in  the  inquisition,  and  hold  the  defendant  to  an- 
swer, or  discharge  him  therefrom,  in  the  same  manner, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  infor- 
mation. 

See  sections  187-220,  p.  83-103. 

§  854.  Upon  the  arrest  of  the  defendant,  the  clerk 
with  whom  the  inquisition  is  filed,  must,  without  de- 
lay, furnish  to  the  magistrate  a  certified  copy  of  it,  and 
of  the  testimony  returned  therewith. 

§  855.  The  coroner  must,  within  thirty  days  after  an 
inquest  upon  a  dead  body,  deliver  to  the  county  treasu- 
rer, any  money  or  other  property  which  may  be  found 
upon  the  body,  unless  claimed  in  the  meantime  by  the 
legal  representatives  of  the  deceased.  If  he  fail  to  do 
so,  the  treasurer  may  proceed  against  him  for  its  re- 
covery, by  a  civil  action  in  the  name  of  the  county. 

Taken  from  2  R.  S.,  3d  ed.,  828,  sec.  10. 

§  856.  Upon  the  delivery  of  money  to  the  treasurer, 
he  must  place  it  to  the  credit  of  the  county.  If  it  be 
other  property,  he  must,  within  thirty  days,  sell  it  at 
public  auction,  upon  reasonable  public  notice;  and 
must,  in  like  manner,  place  the  proceeds  to  the  credit 
of  the  county. 

Taken  from  2  A.  5.,  3d  ed.,  828,  sec  1 1. 

§  857.  If  the  money  in  the  treasury  be  demanded 
within  six  years,  by  the  legal  representatives  of  the  de- 


390  THE  CODE  OF 

ceased,  the  treasurer  must  pay  it  to  them,  after  deduct- 
ing the  fees  and  expenses  of  the  coroner  and  of  the 
county,  in  relation  to  the  matter,  or  it  may  be  so  paid 
at  any  time  thereafter,  upon  the  order  of  the  board  of 
supervisors. 

Taken  from  2  R.  S.,  3d  ed.,  828,  sec.  11. 

§  858,  Before  auditing  and  allowing  the  account  of 

the  coroner,  the  board  of  supervisors  must  require  from 
him  a  statement  in  writing,  of  any  money  or  other  pro- 
perty found  upon  persons  on  whom  inquests  have  been 
held  by  him,  verified  by  his  oath,  to  the  effect  that  the 
statement  is  true,  and  that  the  money  or  property  men- 
tioned in  it  has  been  delivered  to  the  legal  representa- 
tives of  the  deceased,  or  to  the  county  treasurer. 

Taken  from  2  R.  &\,  3d  ed.,  828,  sec.  12. 

§  859.  In  the  city  of  New-York,  if  the  coroner  be  ab- 
sent or  be  unable,  for  any  cause,  to  attend,  the  duties 
imposed  by  this  title  may  be  performed  by  a  police  jus- 
tice, but  by  no  other  officer,  with  the  same  authority, 
and  subject  to  the  same  obligations  and  penalties  as 
apply  to  the  coroner. 

Taken  from  2  R.  S.,  3d  cd.,  828,  sec  9. 

§  860.  The  coroner  is  entitled,  for  his  services,  in 
holding  inquests  and  performing  any  other  duty  inci- 
dental thereto,  to  such  compensation  as  may  be  fixed 
by  the  board  of  supervisors,  and  can  receive  for  those 
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services,  no  other  compensation  or  fees  whatever.  In 
the  city  of  New- York,  the  compensation  so  fixed  most 
be  an  annual  salary. 

Substantially  the  same  as  2  R.  S.y  3d.  ed.,  829,  sec.  13, 
except  that  it  is  deemed  proper  to  make  the  office  of  coroner, 
in  the  city  of  New-York,  a  salaried  office. 

TITLE  II. 

OF   SEARCH   WARRANTS, 

8BCT10N  861.  Search  warrant,  defined. 

8f2.  Upon  what  grounds  it  maj  be  issued. 

863.  It  cannot  be  issued  but  upon  probable  cause,  supported  hj  affidATit. 

864.  Before  issuing  warrant,  magistrate  must  examine,  on  oath,  the 

complainant  and  his  witnesses,  and  take  their  depositiona  in 
writing, 

865.  Depositions,  what  to  contain. 

866.  Magistrate,  when  to  issue  warrant. 

867.  Form  of  the  warrant. 

868.  By  wliom  served. 

869.  Officer  may  break  open  door  or  window,  to  execute  warrant. 

87U.    May  break  open  door  or  window,  to  liberate  person  acting  in  his 
aid,  or  for  his  own  liberation. 

871.  When  warrant  may  be  served  in  the  night  time,  and  direction 

therefor. 

872.  Within  what  time  warrant  must  be  executed  and  returned. 
^73.    Officer  to  give  reeeipt  for  property  taken. 

874.    Property,  when  delivered  to  magistrate,  how  disposed  of. 
675.    Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of  pro- 
perty taken. 

876.  Magistrate  to  deliver  copy  of  inventory  to  the  person  from  whose 

possession  property  is  taken,  and  to  applicant  for  warrant. 

877.  If  grounds  for  warrant  controverted,  magistrate  to  take  testimony. 

878.  Testimony,  how  taken  and  authenticated. 

879.  Property,  when  to  be  restored  to  person  from  whom  it  was  taken. 

880.  Depositions,  search  warrant,  return  and  inventory,  to  be  returned 

to  court  of  sessions  or  city  conrt  having  jurisdletion  of  offeooe. 

881.  Maliciously  and  without  probable  cause  procuring  search  warrant, 

a  misdemeanor. 

882.  Peace  officer,  exceeding  his  authority,  or  exercising  it  with  unne- 

cessary severity,  guilty  of  a  misdemeanor. 

883.  If  person  eharged  with  feloiqr  be  supposed  to  have  a  dangerous 

weapon,  or  anything  which  may  be  used  as  evidence  of  commis- 
sion of  ofibnce,  magistrate  may  direct  him  to  be  aaarehed,  and 
the  weapon  or  other  thing  retained,  subject  to  his  order  or  the 
order  of  the  court. 
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§  861.  A  search  warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to 
a  peace  officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate. 

§  862*  It  may  be  issued,  upon  either  of  the  following 
grounds : 

1.  When  the  property  was  stolen  or  embezzled ;  in 
which  case,  it  may  be  taken,  on  the  warrant,  from  any 
house  or  other  place  in  which  it  is  concealed,  or  from 
the  possession  of  the  person  by  whom  it  was  stolen  or 
embezzled,  or  of  any  other  person  in  whose  possession 
it  may  be : 

2.  When  it  was  used  as  the  means  of  committing  a 
felony ;  in  which  case,  it  may  be  taken,  on  the  warrant, 
from  any  house  or  other  place  in  which  it  is  concealed, 
or  from  the  possession  of  the  person  by  whom  it  was 
used  in  the  commission  of  the  offence,  or  of  any  other 
person  in  whose  possession  it  may  be : 

3.  When  it  is  in  the  possession  of  any  person,  with 
the  intent  to  use  it  as  the  means  of  committing  a  pub- 
lic offence,  or  in  the  possession  of  another,  to  whom  he 

may  have  delivered  it  for  the  purpose  of  concealing  it, 
or  preventing  its  being  discovered ;  in  which  case,  it 
may  be  taken,  on  the  warrant,  from  such  person,  or 
from  a  house  or  other  place  occupied  by  him,  or  under 
his  control,  or  from  the  possession  of  the  person  to 
whom  he  may  have  so  delivered  it. 
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The  Revised  Statutes  limit  the  right  to  a  search  warrant, 
to  cases  where  personal  property  has  been  stolen  or  em-* 
bezzled.  2  R.  S.j  3d  ed  ,83]^  sec,  29.  The  Commissioners 
think  that  it  should  be  extended  to  other  cases;  and  accord- 
ingly propose,  in  the  second  and  third  subdiTisions  of  the  last 
section,  that  it  may  be  issued  to  search  for  and  take  property, 
where  it  was  used  as  the  means  of  committing  a  felony,  or 
where  it  is  in  the  possession  of  any  person,  with  the  intent 
to  use  it  as  the  means  of  committing  a  public  offence,  or  in 
the  possession  of  another  to  whom  he  may  have  delivered  it  for 
the  purpose  of  concealing  it  or  preventing  its  being  discovered. 

In  the  higher  class  of  crimes,  the  testimony  is  almost  in-* 
variably  circumstantial  ;  and  no  class  of  circumstances  is 
more  important,  in  cases  of  that  description,  in  detecting  and 
punishing  guilt,  than  tracing  to  the  possession  of  the  defend- 
ant,  property  either  used  as  the  means  of  committing  the 
offence,  or  intended  to  be  used  for  that  purpose.  It  is  now 
usually  obtained  by  the  officers  of  justice,  by  the  assumption 
of  a  responsibility  on  their  part,  which  has  no  express  sanc- 
tion of  law  ;  and  though  they  are  rarely  prosecuted  for  as- 
suming this  responsibility,  it  is  rather  owing  to  the  fact,  that 
the  accused  party  seldom  escapes  punishment,  than  to  the 
legality  of  the  act.  The  propriety  of  legalizing  the  search 
for  and  seizure  of  property  under  these  circumstances,  can- 
not admit  of  doubt.  Mr.  Livingston,  in  his  criminal  code, 
in  accordance  with  this  idea,  provided  that  search  warrants 
may  be  issued,  to  seize  forged  instruments  in  writing,  or 
counterfeited  coin  intended  to  be  passed,  or  the  instruments 
or  materials  prepared  for  making  them  ;  arms  or  munitions, 
prepared  for  the  purpose  of  insurrection  or  riot ;  and  wea- 
pons, implements  or  other  articles,  necessary  to  be  produced 
on  the  trial  of  one  accused  of  a  crime.  Liv.  Crim.  Code, 
48-1,  art.  43,  Rules  1,  6. 

$  863.  A  search  warrant  cannot  be  issued,  but  upon 
probable  cause,  supported  by  affidavit,  naming  or  des- 
cribing the  person,  and  particularly  describing  the  pro- 
perty, and  the  place  to  be  searched. 

This  section  is  taken  from  article  4,  of  the  amendments  to 
the  constitution  of  the  United  States,  which  proTides  that 
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"  the  right  of  the  people  to  be  secure  in  their  persons,  hou* 
ses,  papers  and  effects,  against  unreasonable  searches  and  sei- 
zures, shall  not  be  violated;  and  no  warrants  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 

§  864.  The  magistrate  must,  before  issuing  the  wax- 
rant,  examine,  on  oath,  the  complainant  and  any  wit- 
nesses he  may  produce,  and  take  their  depositions  in 
writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

§  865.  The  depositions  must  set  forth  the  facts  tend- 
ing to  establish  the  grounds  of  the  application,  or  pro- 
bable cause  for  believing  that  they  exist. 

The  last  two  stL-tions  arc  iiilrotluced,  to  supply  what  the 
Commissioners  deem  a  defect  in  the  existing  statutes,  which 
merely  piovide,  that  "  upon  complaint  being  made  on  oath 
to  any  officer  or  magistrate  specified  in  the  second  title  of 
this  chapter,  as  authorised  to  issue  warrants  for  the  apprehen- 
sion of  offenders,  that  any  personal  property  has  been  stolen 
or  embezzled,  and  that  the  complainant  suspects  that  such 
property  is  concealed  in  any  particular  house  or  place,  if  such 
magistrate  be  satisfied  that  there  is  reasonable  ground  for  s  cb 
suspicion,  he  shall  ii>siie  a  warrant  to  ^t'arch  for  such  proper- 
ty.''    2  R.  S.  3d  ed,,  831,  sec.  29. 

In  practice,  the  affidavit  on  which  a  search  warrant  is  ob- 
tained, is  usually  very  loosely  drawn.  It  is  proper  that  great 
care  should  be  exercised  in  the  proceedings  leading  to  the 
issuing  of  a  search  warrant,  especially  in  Tiew  of  its  exten- 
sion to  the  cases  mentioned  in  section  862,  and  the  polity 
suggested  in  the  note  to  that  section,  p.  392.  These  sections  are 
similar  to  sections  148  and  149;  and  the  reasons  given  in  the 
note  to  those  sections,  p,  71,  are  equally  applicable  here. 

§  866.  If  the  magistrate  be  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that 
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there  is  probable  cause  to  believe  their  existence,  he 
must  issue  a  search  warrant,  signed  by  him  with  his 
name  of  office,  to  a  peace  officer  in  his  county,  com- 
manding him  forthwith  to  search  the  person  or  place 
named,  for  the  property  specified,  and  to  bring  it  before 
the  magistrate. 

Taken  substantially  from  2  R.  S.,  3d  ed.,  831,  sec.  29. 

§  867.  The  warrant  must  be  in  substantially  the  fol- 
lowing form : 

"  County  of  Albarif/,  [or  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  state  of  New- 
York  :  To  any  sheriff,  constable,  marshal  or  policeman 
in  the  county  of  Albany,  [or  as  the  case  may  be :] 

''  Proof,  by  affidavit,  having  been  this  day  made  be- 
fore me,  by  [naming  every  person  whose  affidavit  has 
been  taken,]  that  [stating  the  particular  grounds  of  the 
application,  according  to  section  862 ;  or  if  the  affida- 
Tits  be  not  positive,  "  that  there  is  probable  cause  for 
believing  that," — stating  the  ground  of  the  application 
in  the  same  manner ;] 

"  You  are  therefore  commanded,  in  the  day  time, 
[or  "  at  any  time  of  the  day  or  night,"  as  the  case  may 
be,  according  to  section  871,]  to  make  immediate  search 
on  the  person  of  C.  Z).,  [or  "  in  the  house,  situated" — de- 
scribing it  or  any  other  place  to  be  searched  with  rea- 

sonable^articularity,  as  the  case  may  be,]  for  the  fol- 
lowing property :  [describing  it  with  reasonable  partic- 
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ularity ;]  and  if  you  find  the  same  or  any  part  there- 
of, to  bring  it  forthwith  before  me,  at  [stating  the  place.] 

"  Dated  at  the  city  of  Albany j  [or  as  the  case  may 
be]  the  day  of  ,  1850. 

"E.  F., 
Justice  of  the  peace  of  the  city 
[or  town]  of  [or  as  the  case  m.ay  be.] 

§  868.  A  search  warrant  may,  in  all  cases,  be  served 
by  any  of  the  officers  mentioned  in  its  direction,  but 
by  no  other  person,  except  in  aid  of  the  officer,  on  his 
requiring  it,  he  being  present  and  acting  in  its  execu- 
tion. 

The  revised  statutes  provide,  that  a  search  warrant  shall 
be  executed  by  a  public  officer,  and  not  by  a  private  citi- 
zen. 2  R.  S.,  3d  ed  831,  sec.  32.  The  last  section 
embodies  the  same  principle,  but  is  more  explicit,  in  declaring 
in  what  cases  a  private  citizen  may  aid  in  the  execution  of 
the  warrant,  according  to  the  well  established  principles  of  the 
common  law. 

§  869.  The  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  the  house, 
or  any  thing  therein,  to  execute  the  warrant,  if,  after 
•notice  of  his  authority  and  purpose,  he  be  refused  ad- 
mittance. 

Declaratory  of  the  common  law  rule.    See  sec.  173,  p.  79. 

§  870.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  for  the  purpose  of  liberating  a  per- 
son, who,  having  entered  to  aid  him  in  the  execution 
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of  the  warrant,  is  detained  therein,  or  when  necessary 
for  his  own  liberation. 

Same  as  sec.  174,  p.  80. 

§  871.  The  magistrate  must  insert  a  direction  in  the 
warrant,  that  it  be  served  in  the  day  time,  unless  the 
affidavits  be  positive  that  the  property  is  on  the  person, 
or  in  the  place  to  be  searched  ;  in  which  case,  he  may 
nsert  a  direction,  that  it  be  served  at  any  time  of  the 
day  or  night. 

This  section  is  substantially  the  same  as  2  R,  S.  3d  ed. 
831,  spc.  31.  In  Liv,  Crim.  CodCy  483,  Rule  5,  it  is  pro- 
vided that  a  search  warrant  can  only  be  issued  m  the  day 
time.  Exceptions  to  this  rule  may  well  exist,  and  they  are 
provided  for  in  this  section. 

§  872.  A  search  warrant  must  be  executed,  and  return- 
ed to  the  magistrate  by  whom  it  was  issued,  if  issued 
in  the  city  and  county  of  New- York,  within  five  days 
after  its  date,  and  if  in  any  other  county,  within  ten 
days.  After  the  expiration  of  those  times  respectively, 
the  warrant,  unless  executed,  is  void. 

A  search  warrant  is  always  called  for  by  some  sudden  ex- 
igency. This  section  seems  proper,  to  prevent  its  execution 
at  a  time  when  the  necessity  for  it  does  not  exist. 

§  873.  When  the  officer  takes  property  under  the  war- 
rant, he  must  give  a  receipt  for  the  property  taken,  (spe- 
cifying it  in  detail,)  to  the  person  from  whom  it  was 
taken  by  him,  or  in  whose  possession  it  was  found,  or, 
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in  the  absence  of  any  person,  he  must  leave  it  in  the 
place  where  he  found  the  property. 

Taken  substantially  from  Liv.  Crim.  Code,  483,  Rule  10. 

§  874.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of 
it  as  provided  in  sections  755  to  757,  both  inclusive.  If 
it  were  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  862,  he 
must  retain  it  in  his  possession,  subject  to  the  order  of 
the  court  to  which  he  is  required  to  return  the  proceed- 
ings before  him,  or  of  any  other  court  in  which  the  of- 
fence, in  respect  to  which  the  property  was  taken,  is 
triable. 

§  875.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inven- 
tory of  the  property  taken,  made  publicly,  or  in  the 
presence  of  the  person  from  whose  possession  it  was 
taken  and  of  the  applicant  for  the  warrant,  if  they  be 
present ;  verified  by  the  affidavit  of  the  officer,  and  ta- 
ken before  the  magistrate,  to  the  following  effect :  "  I, 
A.  B.,  the  officer  by  whom  this  warrant  was  executed^ 
do  swear  that  the  above  inventory  contains  a  true  and 
detailed  account  of  all  the  property  taken  by  me  on 
the  warrant." 

4  876.  The  magistrate  must  thereupon,  if  required, 
deliver  a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 
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The  last  three  sections  are  in  confornaity  with  Liv.  Crim. 
Code,  482,  Rule  9. 

§  877.  If  the  grounds  on  which  the  warrant  was  is- 
sued be  controverted,  the  magistrate  must  proceed  to 
take  testimony  in  relation  thereto. 

§  878.  The  testimony  given  by  each  witness  must  be 
reduced  to  writing  and  authenticated  in  the  manner 
prescribed  in  section  203. 

The  examination  provided  in  the  last  two  sections,  is  de- 
signed to  enable  the  magistrate  to  determine  the  proper  dis- 
position of  the  property.  It  is  but  right,  therefore,  that  it 
should  be  taken  in  such  a  form  as  to  protect  the  rights  of 
the  parties.  For  the  manner  of  taking  the  testimony  pre- 
scribed in  this  section,  see  sec.  203,  p.  95. 

§  879.  If  it  appear  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is 
no  probable  cause  for  believing  the  existence  of  the 
grounds  on  which  the  warrant  was  issued,  the  magis- 
trate must  cause  it  to  be  restored  to  the  person  from 
whom  it  was  taken. 

§  880.  The  magistrate  must  annex  together  the  de- 
positions, the  search  warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  court  of  sessions  of 
the  county,  or  city  court,  having  power  to  inquire  into 

the  offence  in  respect  to  which  the  search  warrant  was 
issued,  by  the  intervention  of  a  grand  jury,  at  or  before 

its  opening  on  the  first  day. 
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§  881.  A  person,  who,  maliciously  and  without  prob- 
able cause,  procures  a  search  warrant  to  be  issued  and 
executed,  is  guilty  of  a  misdemeanor. 

§  882.  A  peace  officer,  who,  in  executing  a  search 
warrant,  wilfully  exceeds  his  authority,  or  exercises  it 
with  unnecessary  severity,  is  guilty  of  a  misdemeanor. 

No  greater  invasion  of  the  rights  of  the  citizen  can  be 
conceived,  than  the  malicious  procurement  or  oppressive  exe- 
cution of  a  search  warrant.  The  only  remedy  provided  bj 
the  law,  in  this  case,  is  a  civil  action.  The  Commissionen 
deem  it  just  and  proper  to  protect  the  rights  of  the  citi2:eD, 
by  making  the  invasion  of  them  in  either  of  these  respects  t 
criminal  offence. 

§  8S3.  When  a  person  charged  with  a  felony,  is  sup- 
posed by  the  magistrate  before  whom  he  is  brought,  to 
have  upon  his  person  a  dangerous  weapon,  or  any  thing 
which  may  be  used  as  evidence  of  the  commission  of 
the  offence,  the  magistrate  may  direct  him  to  be  search- 
ed in  his  presence,  and   the  weapon  or  other  thing  to 

be  retained,  subject  to  his  order  or  the  order  of  the  court 
in  which  the  defendant  may  be  tried. 

The  principle  of  this  section  has  been  already  explained  in 
the  note  to  section  862,  p.  392,  393. 
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TITLE  HI. 

OF   THE   OUTlJkWRY    OF   PERSONS    CONVICTED    OF   TREASON. 

Section  884.    When  application  for  outlawry  may  be  made. 
885i    On  what  proof  to  be  made. 

886.  Order  that  the  defendant  appear  to  receive  judgmenty  or  be  outlaw- 

ed. 

887.  PublioatioB  of  order. 

888.  Judgment  on  appearance  of  defendant,  or  on  hit  not  appearing* 
889*    Elfeet  of  the  judgment. 

890.  Filing  judgment  roll*  and  transcripts  thereof. 

891.  Judgment  roll,  of  what  to  consist. 

892.  Appeal  may  be  at  any  time  taken,  by  defendant,  from  judgment. 

893.  Appeal,  how  taken^  and  proceedings  thereon. 

894.  Effect  of  reversal. 

895.  Defendant  may  be  arrested  to  receive  judgment,  notwithstanding 

outlawry. 

896.  No  other  proceeding  for  outlawry  in  criminal  eases,  allowed. 

^  884.  When,  upon  a  bench  warrant  issued  for  the 
apprehension  of  a  person  who  has  pleaded  guilty,  or 
against  whom  a  verdict  has  been  rendered,  upon  an  in- 
dictment for  treason,  it  is  duly  returned  that  the  defen- 
dant cannot  be  found,  the  district  attorney  of  the  county 
may  apply  to  the  court  in  which  the  conviction  was 
had,  for  judgment  of  outlawry. 

Substantially  the  same  as  2  A.  5.,  3d  ed.,  829,  $ec.  14. 

^  S9o.  The  application  must  be  founded  upon  the  re- 
tarn  of  the  bench  warrant,  and  upon  proof,  by  affidavit, 
that  the  defendant  has  escaped,  and  on  diligent  search 
cannot  be  found  within  the  county. 

SubstaDtiaily  the  same  as  2  R.  S.  3d  ed.  829,  sec^  15. 

§  888.  The  court,  upon  being  satisfied  that  the  defend- 
ant has  escaped,  and  cannot,  upon  diligent  search,  be 
[cum.  oodk.|  26 
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found  in  the  county,  must  make  an  order  that  he 
appear  on  the  first  day  of  the  next  term,  to  receive 
judgment  upon  the  conviction  or  be  outlawed. 

Substantially  the  same  as  2  R.  S.,  '6d  ed.y  829,  sec,  16. 

§  887.  The  order  must  be  immediately  published, 
once  a  week  for  six  successive  weeks,  in  a  newspaper 
published  in  the  county,  and  in  the  state  paper.  The 
expense  of  the  publication  is  a  county  charge. 

Substantially  the  same  as  2  IL  5.  3d  ed.  829,  sec.  17. 

§  888.  If  the  defendant  appear,  judgment  must  be 
rendered  against  him  upon  the  conviction.  If  he  do 
not  appear,  the  court  upon  proof  of  the  due  publication 
of  the  order,  must  render  judgment  that  the  defendant 
be  outlawed,  and  that  all  his  civil  rights  be  forfeited. 

Taken  from  2  R.  S.  3d  ed.  829,  sec.  15,  16. 

§  889.  The  defendant  is  thereupon  deemed  civilly 
dead,  and  forfeits  to  the  people  of  this  state  during  his 
lifetime,  and  no  longer,  all  freehold  estate  in  real  pro- 
perty, of  which  he  was  seised  in  his  own  right,  at  the 
time  of  committing  the  treason,  or  at  any  time  thereaf- 
ter, and  all  his  personal  property. 

Conformable  to  2  R.  S.y  3d  ed.,  829,  sec.  20  ;  and  to  2  A. 
iSf.,  3d  ed.,  746,  sec.  3. 

§  890.  Upon  a  judgment  of  outlawry,  the  judgment 
roll  must  be  made  up,  and  filed  with  the  clerk  of  the 
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connty  in  which  the  conviction  was  had,  and  docketed 
with  the  same  effect  as  in  a  civil  action.  A  transcript 
thereof  may  also  be  filed  and  docketed,  with  the  like 
effect,  in  any  other  county* 

Taken  from  2  R.  S.  3d  ed.  829,  sec.  21. 

§  891.  The  judgment  roll  consists  of  the  several  mat- 
ters prescribed  in  section  550,  except  the  fifth  sub- 
division ;  to  which  must  be  annexed  a  certified  copy  of 
the  order  to  appear  for  judgment,  the  affidavits  proving 
its  publication,  and  a  certified  copy  of  the  judgment 
of  outlawry. 

§  892.  An  appeal  may  be  taken  by  the  defendant,  at 
any  time,  from  a  judgment  of  outlawry. 

The  last  section  is  taken  from  2  R.  S.  3d  ed.  830,  sec.  22. 

§  893.  The  appeal  may  be  taken  in  person  or  by  coun- 
sel, in  the  same  manner,  and  the  proceedings  thereon 
aire  the  same,  as  upon  an  appeal  from  a  judgment  of 
conviction  on  an  indictment. 

§  894.  If  the  judgment  be  reversed,  on  appeal,  the 
defendant  is  restored  to  his  civil  rights. 

The  last  section  is  the  same  as  2  R.  S.  3d  ed,  830,  sec.  23. 

§  895.  Notwithstanding  judgment  of  outlawry  against 
the  defendant,  he  may  be  arrested  at  any  time  there- 
after, to  receive  judgment  upon  the  conviction. 

Same  $is2  R.  S.3ded.  830,  sec.  22. 
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§  896.  No  other  proceeding  for  the  outlawry  of  the 
defendant  in  a  criminal  action,  can  be  had,  than  that 
provided  in  this  title. 

Taken  from  2  R.  S.  3d  ed.  S30,  ^ef .  24. 

TITLE  IV. 

OF    PROCEEDINGS   AGAINST    FUGITIVES   FROM   JUSTICE. 

Chapter  I.    Fugitives  from  another  state  or  territory,  into  this  state. 
II.    Fugitives  from  this  state,  into  another  state  or  territory. 

CHAPTER  I. 

FUGITIVES    FROM   ANOTHER    STATE  OR   TERRITORY,    INTO   THIS    STATE. 

Section  897.    To  be  delivered  up  by  the  governor)  on  demand  of  the  executive  an* 

thority  of  the  state  or  territory  from  which  they  have  fled. 

89S.    Magistrate  to  issue  warrant. 

S99.    Proceetlings  for  arrest  and  commitment  of  the  person  charged. 

9U0.    When,  and  for  what  time  to  be  committed. 

901.    His  admission  to  bail. 

9U2.  Magistrate  to  give  notice  to  the  district  attorney,  of  the  name  of  the 
person  and  the  cause  of  his  arrest. 

9U3.  District  attorney  to  give  notice  to  executive  authority  of  the  state  or 
territory,  or  to  the  prosecuting  attorney  orpresiding  judge  of  the 
city  or  county  therein,  having  jurisdiction  of  the  offence. 

904.  Person  arrested  to  be  discharged,  unless  surrendered  within  the 

time  limited, 

905.  Magistrate  to  return  his  proceedings  to  the  next  court  of  sessions. 

Proceedings  thereon. 

§  897.  A  person  charged  in  any  state  or  territory  of 
the  United  States,  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  this  state, 
must  on  demand  of  the  executive  authority  of  the 
state  or  territory  from  which  he  fled,  be  delivered  up 
by  the  governor  of  this  state,  to  be  removed  to  the  state 
or  territory  having  jurisdiction  of  the  crime. 

Declaratory  of  the  duty  imposed  upon  the  governor,  by  art.  4 
sec.  2,  subd.  2,  of  the  constitution  of  the  United  States. 
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§  898.  A  magistrate  may  issue  a  warrant  for  the  ap- 
prehension of  a  person  so  charged,  who  shall  flee  from 
justice  and  be  found  within  this  state. 

Taken  from  2  R.  S.,  3d  ed.,  797,  sec  37. 

§  899.  The  proceedings  for  the  arrest  and  commit- 
ment of  the  person  charged,  are  in  all  respects  similar 
to  those  provided  in  this  code,  for  the  arrest  and  com- 
mitment of  a  person  charged  with  a  public  offence 
committed  in  this  state ;  except,  that  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceed- 
ing had  against  him,  in  the  state  or  territory  in  which 
he  is  charged  to  have  committed  the  offence,  may  be 
received  as  evidence  before  the  magistrate. 

Conformable  to  2  R.  S.,  3d  ed ,  797,  sec,  38. 

§  900.  If,  from  the  examination^  it  appear,  that  the 
person  charged  has  committed  the  crime  alleged,  the 
magistrate,  by  warrant  reciting  the  accusation,  must 
commit  him  to  the  proper  custody  in  his  county,  for  a 
time  specified  in  the  warrant,  which  the  magistrate 
deems  reasonable,  to  enable  the  arrest  of  the  fugitive 
under  the  warrant  of  the  executive  of  this  state,  on  the 
requisition  of  the  executive  authority  of  the  state  or 
territory  in  which  he  committed  the  offe'  e,  unless  he 
give  bail,  as  provided  in  the  next  section,  or  until  he 
be  legally  discharged. 

Conformable  to  2  R.  S.,  3d  ed.,  797,  sec.  39. 
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§  901.  Hie  magistrate  may  admit  the  person  arrested^ 
to  bail,  by  an  undertaking,  with  sufficient  sureties  and 
in  such  sum  as  he  deems  proper,  for  his  appearance 
before  him  at  a  time  specified  in  the  undertaking,  and 
for  his  surrender  to  be  arrested  upon  the  warrant  of  the 
governor  of  this  state. 

Taken  from  2  R.  S.j  3d  ed.,  797,  sec,  40. 

§  902.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  must  give  notice  to  the  district 
attorney  of  the  county,  of  the  name  of  the  person  and 
the  cause  of  his  arrest. 

Taken  from  2  JR.  S.,  3d  ed.,  797,  sec.  41. 

§  903.  The  district  attorney  must  immediately  there- 
after, give  notice  to  the  executive  authority  of  the  state 
or  territory,  or  to  the  prosecuting  attorney  or  presiding 
judge  of  the  criminal  court  of  the  city  or  county  there- 
in, having  jurisdiction  of  the  offence,  to  the  end  that  a 
demand  may  be  made  for  the  arrest  and  surrender  of 
the  person  charged* 

Taken  from  2  JR.  5.,  3d  ed.,  797,  sec.  41. 

§  904.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertakings  he  be  arrest- 
ed under  the  warrant  of  the  governor  of  this  state. 

Taken  from  2  JR.  S.,  3d  cd.,  797,  sec.  42. 
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§  905.  The  magistrate  must  return  his  proceedings  to 
the  next  court  of  sessions  of  the  county,  which  must 
thereupon  inquire  into  the  cause  of  the  arrest  and  de- 
tention of  the  person  charged ;  and  if  he  be  in  custody, 
or  the  time  for  his  arrest  have  not  elapsed,  it  may  dis- 
charge him  from  detention,  or  may  order  his  undertak- 
ing of  bail  to  be  cancelled,  or  continue  his  detention  for 
a  longer  time,  or  re-admit  him  to  bail,  to  appear  and 
surrender  himself  within  a  time  specified  in  the  un- 
dertaking. 

Taken  from  2  R.  S.,  3d  ed.  797,  798,  Sec.  43. 

CHAPTER  II. 

FUGITIYCS   FROM    THIS   STATE,   INTO    ANOTHER   STATE    OR  TERRITORY. 

Section  906.    Accounts  of  persons  employed  iit  procuring  the  surrender  of  fugi- 
tives from  this  state,  to  be  paid  out  of  the  state  treasury. 
9U7.    No  public  officer  of  this  state,  to  receive  compensation  for  procur- 
ing  demand  or  surrender  of  fugitive,  or  conveying  him  to,  or 
detaining  him  in  this  state. 
908.    Violation  of  the  last  section,  a  misdemeanor. 

This  chapter  is  designed  to  regulate  a  very  important 
branch  of  criminal  pra(  tice.  The  power  to  demand  a  fugi- 
tive from  justice,  is  one  of  the  most  delicate  acts  of  sovereign 
authority,  and  should  only  be  exercised  in  cases  where  the 
public  welfare  demands  it.  The  cases  in  which  its  exercise 
is  most  frequently  called  for,  though  falling  within  the  legal 
definition  of  public  offences,  are  rather  of  a  private  than  a  pub- 
lic character  ;  and  it  is  well  known,  that  the  executive  has  al- 
ways been  in  the  habit  of  scrutinizing  them  with  great  jeal- 
ousy. The  Commissioners  refer  to  cases  of  false  pretences,  to 
which,  in  a  former  part  of  this  report,  they  have  already  al- 
luded, as  requiring  greater  vigilance  on  the  part  of  the  grand 
jury  in  their  investigation,  than  is  sometimes  extended  to 
them;  seep.  116,  117;  and  a  higher  degree  of  evidence  to 
sustain  them,  than  that  which  is  now  required.  See  sec.  455, 
and  ncdCyf.  216.  In  cases  of  this  description,  the  Commis- 
sioners believe  that  a  large  portion,  if  not  a  majority  of  the 
applications,  for  the  exercise  of  this  higb  prerogative  on  the 
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part  of  the  governor,  are  made,  not  directly  by  the  public  an- 
thorities,  but  by  the  private  party  on   whose   complaint  the 
prosecution  is  instituted.    They  are  informed,  moreover,  that 
it  has  been  the  practice  of  those  who  have  filled  the  execu- 
tive chair,  in  some,  if  not  in  all  instances,  of  prosecutions  for 
this  offence,  to  require  that  the  party,  on  whose  application 
the  requisition  is  granted,  bear  the  expense  of  its  execution. 
This  practice  has  no   doubt  proceeded  upon  the  principle, 
that  these  prosecutions  are  so  far  of  a  private  character,  as 
to  justify  the  executive  in  imposing  this  condition,  with  a 
view  to  save  the  public  treasury  from  an  unnecessary  burden. 
Whatever  may  be  the  reason  for  it,  the  Commissioners  are 
constrained  to  believe  that  it  should  not  exist.     Its  tendency 
is,  to  convert  the  otBcer  with  whom  the  requisition  is  intrust- 
ed, rather  into  a  private  than  a  public  agent;  and  cases  are 
within  the  knowledge  of  the  Commissioners,  which  fully  justify 
them  in  recommending  a  system  of  regulation  by  which  this 
practice  shall  be  discontinued.     It  has  frequently  happened, 
that  the  person  to   whom  the  requisition  has  been  delivered 
has  gone  with  it  to  a  remote  state,  and  on  the  strength  of  its 
possession,  has   negociated  for  a  settlement  of  the  debt,  out 
of  the  fraudulent  contraction  of  which  it  arose,  and  holding 
it  as  a  rod  over  the  party,  has  wrung  from  his  fears  a  com- 
promise of  the  prosecution.    Nor  is  this  to  be  wondered  at. 
Prosecutions  of  this  nature  seldom  spring  from  the  mere  love 
of  justice,  but  ordinarily  are  rather  prompted    by  a  spirit  of 
revenge,  or  what  is  perhaps  more  frequently   the  case,  of 
cupidity.    The  officer,  therefore,  who  takes  the  requisition,  at 
the  expense  of  a  private  party,  will  naturally  act  lor  the  pro- 
motion of  the  interests  of  his  employer,  rather  than  from  the 
mere  desire  to  enforce,  in   his  public  relation,  the  process  of 
the  law.     He  will  do  this,  from  no   motive  corrupt  in  itself 
perhaps,  but  because  his  own  interests  are  equally  involved  in 
the  success  of  a  compromise,  with  those  of  his  employer. 

The  Commissioners  do  not  propose  to  restrict  in  any  de- 
gree, the  discretion  of  the  executive  or  the  manner  of  its 
exercise,  in  this  or  any  other  criminal  case.  But,  believing 
as  they  do,  that  the  highest  considerations  of  policy  require 
the  exclusion  of  every  motive  of  private  interest,  in  the  ex- 
ecution of  this,  more  than  in  that  of  any  other  legal  process, 
they  propose  by  this  chapter,  that  where  a  requisition  is 
granted,  it  shall  be  executed,  as  it  is  presumed  to  be  issued, 
for  the  public  good  alone,  and  that  the  public  treasury  shall 


•: 


CRIMINAL    PROCEDURE.  409 

therelore  answer  for  its  execution  ;  and  that  the  officer  to 
whom  it  is  intrusted,  shall  be  prohibited,  under  the  penalty 
of  a  misdemeanor,  from  receiving  any  compensation,  fee  or 
reward,  for  any  act  or  service  in  respect  to  it. 

§  906.  When  the  governor  shall  demand  from  the 
executive  authority  of  a  state  or  territory  of  the  United 
States,  or  of  a  foreign  government,  the  surrender  to 
th3  authorities  of  this  state,  of  a  fugitive  from  justice, 
the  accounts  of  the  persons  employed  by  him  for  that 
purpose,  must  he  paid  out  of  the  state  treasury. 

§  907.  No  compensation,  fee,  or  reward  of  any  kind, 
can  be  paid  to,  or  received  by  a  public  officer  of  this 
state,  for  a  service  rendered  or  expense  incurred,  in 
procuring  from  the  governor  the  demand  mentioned  in 

the  last  section,  or  the  surrender  of  the  fugitive,  or  for 
conveying  him  to  this  state,  or  detaining  him  therein. 

§  908.  A  violation  of  the  last  section  's  a  misde- 
meanor. 
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nor,  and  forfeits  five  hundred  dollars  to  the  party  a^ 
grieved,  recoverable  in  a  civil  action. 

This  section  is  taken  from  2  R.  S.,  3d  ed.,  658,  sec.  29. 
The  reasons  for  it  rannot  be  better  expressed,  than  by  quoting 
the  language  of  the  revisers,  in  introducing  the  correspondiog 
provision  in  the  revised  statutes.  Revisers^  JVoieSy  3  R.  S.,  2d 
ed,y  783.  "  No  subject,"  say  they,  "  has  given  rise  to  so 
much  irritation  in  our  neighboring  states,  or  is  so  likely  to 
occasion  difficulty  in  our  own,  as  the  arrest  and  carrying 
away  of  fugitives  from  service.  The  act  of  congress  vests 
the  very  delicate  power  of  determining  upon  the  right  of  a 
human  being  to  personal  liberty,  in  any  magistrate  of  a  coon* 
ty,  city  or  town  corpoiate,  wherein  a  seizure  shall  be  made." 
That  congress  have  no  right  to  compel  the  state  courts  or 
magistrates  to  execute  the  laws  oi  the  Union,  is  sufficienly  es- 
tablished. (See,  on  this  subject,  the  case  of  Prigg  v,  the  Ctm* 
monwealth  of  Pennsylvania^  16  Peters,  539-674.) 

"  The  case  presented  in  the  foregoing  sections,  is  one  where 
the  legal  knowledge,  firmness  and  independence  of  our  high- 
est judicial  officers,  seem  required,  as  well  to  protect  the  de- 
fenceless, as  to  insure  confidence  in  the  decision,  and  give  ef* 
feet  to  the  claim.  The  provisions  here  offered,  conform  sulh 
stantially  to  the  act  of  congress  referred  to,  but  vary  the  de- 
tails, so  as  to  afiord  the  utmost  opportunity  for  a  fair  investi- 
gation, and  to  check  any  abuse  of  sixh  a  claim." 

\  911.  The  person  alleged  to  be  entitled  to  the  service 
of  the  person  claimed  as  a  fugitive,  is  designated  in  this 
title  as  the  claimant,  and  the  alleged  fugitive  as  the 

defendant. 

§  912.  The  application  must  be  founded  on  proof,  by 

affidavit,  setting  forth,  minutely  and  particularly,  the 
grounds  of  the  claim  to  the  services  of  the  fugitive,  the 
time  of  his  escape,  and  where  he  then  is. 
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Taken  from  2  R.  S.  3d  ed.  654,  sec.  7. 

§  913.  If  the  court  or  magistrate  be  thereupon  satis- 
fied of  the  existence  of  the  alleged  facts^  he  must  issue 
9}  warrant  to  the  sheriff  of  the  county  where  the  de- 
fendant is,  commanding  him  to  take  the  defendant,  and 
bong  him  before  the  ccmrt  or  magistrate  issuing  the 
wauarant,  at  a  specified  time,,  to  answer  the  claiai. 

Taken  from  3  R.  S.  3d  ed,  653,  654,  sec  8. 

* 

§  914.  The  sheriff  must  thereupon  execute  the  war- 
rant, by  arresting  the  defendant  and  taking  him  ac- 
cording to  its  command,  before  the  court  or  magistrate 
hf  whom  it  was  issuedw 

Taken  from  2  R.  S^.  3d  ed.  654,  sec.  8. 

^  915.  The  court  or  magistrate  must  proceed  to  hear 

the  allegations  and  proofs  of  the  parties ;  and  must,  if 
required,  allow  a  reasonable  time  to  either  party,  to  pro- 
duce further  necessary  proof. 

^9ken^  from  ^  R.  S.  3i  ed.  664,  sbc.  9t 

§  916.  If  time  be  allowed,  as  provided  in  the  last  sec- 
tion, the  court  or  magistrate  must  commit  the  defend- 
ant to  the  custody  of  the  sheriff  of  the  county,  for  safe 
keeping,  or  may  discharge  him  from  actual  custody, 
iip^n  his  giving  a  written  undeirtaking,  executed  b;9 
sufficient  sureties,  to  the  effect  that  the  defendant  iwfll 
appear  before  the  court  or  magistrate,  at  a  specified 
time  and  place,  to  abide  the  decision  of  the  claim,  or 
that  the  sureties  will  pay  to  the  claimant,  the  sum  spe- 
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cified   in  the   undertaking,    and   which   must  be   an 
amount  deemed  sufficient  by  the  court  or  magistrate. 

Taken  from  2  R.  S.  3d  ed.  654,  sec.  9. 

§  917.  If,  upon  the  hearing  of  the  parties,  the  court 
or  magistrate  be  satisfied  that  the  claim  is  not  sustain- 
ed, the  defendant  must  be  discharged  ;  and  the  claim- 
ant'thereupon  forfeits  to  the  defendant  one  hundred 
dollars,  recoverable  in  a  civil  action.  The  defendant 
may  also  recover  in  the  same  action,  his  costs  and  ex- 
penses in  resisting  the  claim,  and  the  damages  he  may 
have  sustained. 

§  918.  If  the  claim  be  sustained,  the  court  or  magis- 
trate must  grant  to  the  claimant  a  certificate,  stating  that 
it  satisfactorily  appears  that  the  defendant,  (describing 
him  by  his  name,  age,  size,  and  personal  appearance,) 
owes  service  or  labor  to  the  claimant,  (stating  his  name 
and  place  of  residence,)  and  allowing  the  claimant,  or 
his  agent  named  in  the  certificate,  to  take  the  defend- 
ant, and  convey  him  to  the  place  of  residence  of  the 
claimant. 

§  919.  The  defendant  must  thereupon  be  delivered  to 
the  claimant,  or  to  his  agent  named  in  the  certificate, 

who  may  remove  him  through  and  out  of  this  state,  on 
the  ordinary  route,  to  the  place  of  residence  of  the 
claimant. 

The  last  three  sections    are  taken  substantially  from  the 
original  revised  statutes,  2  R.  S.,   1^^  ed.  660,  661,  sec  10- 
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12.  They  were  repealed  by  an  act  passed  in  1840,  giving 
the  defendant  the  right  to  a  trial  by  jury;  2  R,  S,  3d  ed. 
654 — 667, 5ec.  10 — 27^  but  which,  according  to  the  case  of 
Prigg  V.  The  Commonwealth  of  Pennsylvaniay  16  Peters, 
539 — 674,  is  unconstitutional,  See  also.  Jack  v.  Martin^  12 
Wend.  314;  S.  C.,in  the  court  of  errors,  14  Wend.  507. 

§  920.  No  person,  claiming  that  he  or  another  is  en- 
titled to  the  services  of  a  person  alleged  to  be  held  to 
labor  or  service  in  a  state  or  territory  of  the  United 
States,  can  take  or  remove,  or  do  any  act  towards  re- 
moving, from  this  state,  the  person  whose  service  or 
labor  is  soclaimed,  except  as  authorized  by  this  title. 

7 .  ken  from  2  R.  S.,  3d  ed.  668,  sec.  32. 

§  921.  A  violation  of  the  last  section  is  a  felony,  and 
subjects  the  person  guilty  thereof,  to  imprisonment  in 

the  state  prison,  not  exceeding  ten  years,  and  to  a  pen- 
alty of  five  hundred  dollars,  recoverable  in  a  civil  ac- 
tion, by  the  party  aggrieved. 

Taken  from  2  R.  iS>.,  3d  ed.  657,  sec.  26. 

§  922.  No  judge  or  other  officer  of  this  state  can 
grant  or  issue  a  certificate,  or  other  process,  for  the  re- 
moval from  this  state,  of  a  person  claimed,  as  held  to 
labor  or  service  in  a  state  or  territory  of  the  United 
States,  otherwise  than  in  pursuance  of  the  provisions  of 

this  title. 

Taken  from  2  R.  S.,  3d  ed.  657,  sec.  25. 


416  THE  CODE  OF 

§  923.  A  violation  of  the  last  section  is   a  misde- 


meanor. 


Taken  from  2  R,  S.,  3d  ed.  657,  sec.  25. 


TITLE  VJ. 

OF   PROCEEDINGS   RESPECTING   BASTARDS. 

CHAPTER  I.    Proceeding^  before  magistrates. 

II .    Appeals  from  the  orders  of  magistrates. 

III.    Enforcement  of  the  undertaking  for  the  sapport  of  the  bastard  or 
its  mother,  or  fbr  appearance  on  appeal. 

The  provisions  of  this  title,  contained  in  the  three  chapters  above 
enumerated,  are  in  substantial  conformity  with  the  corresponding 
provisions  of  the  Revised  Statutes,  referred  to  in  the  notes  to  the 
several  sections.  While  those  provisions  are  much  condensed,  their 
spirit  has  been  preserved.  The  Commissioners  have,  ho\?ever, 
omitted  the  portions  of  the  Revised  Statutes,  relating  to  the  duties 
of  superintendents  and  overseers  of  the  poor,  and  alms-house  officers, 
as  belonging  rather  to  the  political  than  the  judicial  regulations  on 
the  subject.  In  this  respect,  as  in  every  other  embraced  in  this  code, 
they  have  confined  themselves  to  matters  strictly  of  a  judicial  nature. 


CHAPTER  I. 


PBOGESDINGS   BEFORE  HAGISTaATES,  RESPECTmG   BASTARDS* 

SxcTioir  924.    Defi:iition  of  absjtard. 

926.    Wh  )  are  liable  for  its  support. 

926.  Wh  -in  bastard,  cha  rgeable  1  o  the  public,  is  born  or  likely  to  be  bom, 

application  tc  be  made  to  a  Justice  of  the  peace  or  police  jas- 
tice,  to  inqaii  e  into  the  facts. 

927.  Exsaiination  by  the  magistrate,  and  warrant  against  the  father. 

928.  Just  ice  designate  i  as  a  magistrate,  and  person  proceeded  against 

as  defendant. 

929.  Warrant,  when  tc  be  served  in  another  county. 

930.  Ma{  istrate  in  anc.her  county,  may  take  undertaking  for  support  of 

bastard  and  mother,  or  for  appearance  of  defendant  at  the 

sessions. 

931.  On  g^iying  under ts  king,  defendant  to  be  discharged. 
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932.  ir  undertaking  not  given,  defendant  to  be  taken  before  magistrate 

who  iisned  the  warrant. 

933.  Before  what  magistrate  in  <he  same  county,  defendant  is  to  be 

taken,  when  the  magistrate  issuing  the  warrant  is  unable  to  act. 
1134.    Thte  magistrate  to  associate  with  himself,  another  magistrate,  and 

they  to  examine  the  matter. 
'935,    Adjournment  of  examination.    Security  from  defendant. 
936.    Determination  of  the  case,  and  order  of  the  magistrates. 
*937.    Defendant  to  pay  the  costs,  and  give  undertaking  for  support  of 

bastard  and  mother,  or  for  appearance  at  seasions. 
USB.    On  giving  undertaking,  defendant  to  be  discharged;  otherwiee,  to 

be  comcnitted. 
'd39.    Commitment  of  defendant,  during  examination. 

940.  Proceedings  by  magistrate,  when  security  is  given  by  defendant 

on  arrest  out  of  the  county. 

941.  Examination  in  such  c&se,  and  order  thereon. 

942.  Magistrates  may  comipel  mother  to  disclose  the  father  of  the 

bastard.    Proceeding^,  if  she  refuse. 

943.  If  mother  possess  prQpertf,  two  magistrates  may  make  an  order 

that  she  pay -for  the  support  of  the  child. 

944.  If  she  do  not  comply,  she  must  be  eommitted,  or  discharged  on 

undertaking. 

945.  Magistrates  may  reduce  amount  directed  to  be  paid  by  the  father 

or  mother.    Court  of  sessions  may  reduce  or  increase  it. 
94S.    Proceedings  againet  the  father  or  mother,  abseonding  from  their 
place  of  residence. 

^  924.  A  bastard  is  a  child  who  is  begotten  and  bom, 

1 .  Out  of  lawftil  matrimony : 

-2.  While  the  husband  of  its  mother  was  separate 
from  her,  for  a  whole  year  previous  to  its  birth :  or 

3.  During  the  separation  of  its  mother  from  her  hus- 
band, pursuant  to  a  judgment  ^f  a  competent  court 

Th€  same  in  substance  as  1  A.  5.,  3d  ed,  822,  sec.  1. 

§  925.  The  father  and  mother  of  a  bastard  are  liable 
for  its  support.  In  case  of  their  neglect  or  inability,  it 
must  be  supported  by  the  county,  city  or  town  in  which 
it  is  bom,  as  provided  by  special  statutes. 

The  same  in  substance  as  1  R.  S,,  3d  ed.  822,  sec*  2. 

(£BIM.  CODE.]  27 
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§  926.  If  a  woman  be  delivered  of  a  bastard,  or  be 
pregnant  of  a  child  likely  to  be  born  such,  and  which 
is  chargeable  to  a  county,  city  or  town,  a  superintend- 
ent of  the  poor  of  the  county,  or  an  overseer  of  the 
poor  or  other  officer  of  the  almshouse  of  the  town  or  city 
where  the  woman  is,  must  apply  to  a  justice  of  the 

peace  or  police  justice  in  the  county^  to  inquire  into  the 
&cts  of  the  case. 

The  same  iu  substance  as  1  12.  iSi.,  3d  ed,  823,  sec.  5. 

§  927,  The  magistrate  must,  by  the  examination  of 
the  woman  on  oath,  and  any  other  testimony  which 
may  be  offered,  ascertain  the  fother  of  the  bastard,  and 
must  issue  his  warrant,  directed  to  a  peace  officer  of 
the  county,  commanding  him,  without  delay,  to  appre- 
hend the  father  and  bring  him  before  the  justice,  for 

the  purpose  of  having  an  adjudication  as  to  the  filiation 
of  the  bastard. 

The  same  id  substance  as  I  J?.  S,j  dd  ed,  823,  5ee.  6. 

§  929.  An  officer  issuing  a  warrant  cm:  making  an  ex- 
amination, as  provided  in  this  title,  is  designated  as  a 
magistrate,  and  the  person  against  whom  the  warrant 
is  issued,  as  the  defendant. 

§  929.  If  the  defendant  reside  in  another  county  than 
that  in  which  the  warrant  issued,  the  magistrate  must,, 
by  an  endorsement  thereon,  direct  the  sum  in  which  the 
defendant  shall  give  security,  and  the  officer  must  de- 
liver the  warrant  to  a  justice  of  the  peace  or  police  jus- 


CRIMIHAL  PJIOCEDIJRE.  419 

tite  in  the  city  or  town  in  which  the  defendant  regideg  or 
is  found.  The  magistrate  to  whom  it  is  presented,  on 
proof,  finder  oath,  of  the  signature  of  the  magistrate  who 
issued  the  warrant,  must  then  endorse  a  direction  there* 
on,  that  it  he  served  in  the  county  in  which  he  resides, 
and  the  defendant  may  he  arrested  in  that  county  accord- 
ingly. Upon  thi3  proof,  the  magistrate  endorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant 
was  illegally  or  improperly  issued. 

The  first  sentence  of  this  section  is  the  same  in  substance 
as  1  R.  5.,  3d  ed.  823,  see,  7;  the  second  is  taken  from  S 
A.  iS.,  3d  ed.|  835,  fee,  73^  and  is  conformable  ip  its  laQr 
guage  to  sec.  157,  of  this  code,  p.  73,  74. 

§  930.  When  the  defendant  is  arrested  in  another 
county,  he  must  he  taken  hefore  the  magistrate  who  en- 
dorsed the  warrant,  or  before  another  magistrate  of  the 
same  city  or  county,  who  may  take  from  the  defendant 
an  undertaking,  with  sufficient  sureties,  to  the  effect : 

1.  That  he  will  indemnify  the  county,  and  town  or 
city,  where  the  bastard  was  or  is  likely  to  be  bom,  and 
every  other  county,  town  or  city,  against  any  expense 
for  the  support  of  the  bastard,  or  of  its  mother  during 
her  confinement  and  recovery,  and  to  pay  the  costs  of 
arresting  the  defendant,  and  of  any  order  of  filiation 

that  may  be  made,  or  that  the  sureties  will  pay  the 
flum  endorsed  on  the  warrant ;  or, 
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2.  That  the  defendant  will  appear  and  answer  the 
charge,  at  the  next  court  of  sessions  of  the  county 
where  the  warrant  was  issued,  and  obey  its^  order 
thereon. 

The  same  in  substance  as  1  /{.  S.^  3d  ed.^  823,  sec.  8. 

§  931.  When  either  of  the  undertakings  mentioned 

in  the  last  section  is  given,  the  magistrate  must  dis- 
charge the  defendant,  and  must  endorse  a  certificate  of 
the  discharge  upon  the  warrant.     He  must  also  deliver 

the  warrant,  with  the  undertaking,  to  the  officer,  who 
must  return  it  to  the  magistrate  granting  the  warrant, 
by  whom  the  same  proceedings  must  be  had,  as  if  he 
had  taken  the  undertaking. 

The  same  in  substance  as  1  R.  S.y  3d  ed.,  824,  sec.  9. 

§  932.  If  the  defendant  do  not  give  security,  as  provi- 
ded in  section  930,  the  officer  must  take  him  before  the 
magistrate  who  issued  the  warrant. 

The  same  in  substance  as  1  R.  S.y  3d  ed,  824,  sec.  10. 

§933.  If,  however,  the  magistrate  who  issued  the 
warrant,  be  absent  or  unable  to  act,  the  def  jndant  must 
be  taken  before  the  nearest  or  most  acce»'^ble  magis- 
trate in  the  same  county.  The  officer  must,  at  the  same 
time,  deliver  to  the  magistrate,  the  wan  ant  with  his 
return  endorsed  and  subscribed  by  him. 

Taken  from  2  R.  S.,  3d  ed.  835,  sec.  74;  and  conformable 
in  its  language,  to  sec.  162,  of  this  code,  p.  75. 
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^  934.  The  magistrate  before  whom  the  defendant  is 
brought,  as  provided  in  the  last  two  sections,  must  im- 
mediately associate  with  himself,  another  justice  of  the 
peace  or  police  justice  in  the  same  county  or  city ;  and 
the  two  magistrates  thus  associated,  must  inquire  into 
the  charge,  and  must  examine  on  oath,  the  woman  who 
is  the  mother  of  or  pregnant  with  the  bastard  in  the  pre- 
sence of  the  defendant,  in  respect  to  the  charge,  and 
hear  any  testimony  which  may  be  offered  in  relation 
thereto. 

Taken  from  1  R.  5.,  3d  ed.  824,  sec.  11. 

§  935.  The  magistrates  may,  on  the  application  of  the 
defendant,  for  good  cause,  adjourn  the  examination, 
not  exceeding  thirty  days,  upon  the  defendant  giving 
an  undertaking,  with  two  sufficient  sureties,  to  the 
effect  that  he  will  appear  before  the  magistrates  at  the 
time  appointed,  or  that  the  sureties  will  pay  the 
sum  mentioned  therein,  which  must  be  fixed  by  the 
magistrates,  and  which  must  be  a  full  indemnity  for 
the  expense  of  supporting  the  bastard  and  its  mother, 
as  provided  in  section  937. 

Taken  from  1  R.  5.,  3d  ed.  824,  sec.  12. 

§  936.  Upon  the  hearing,  the  magistrates  must  deter- 
mine who  is  the  father  of  the  bastard,  and  must  pro- 
ceed as  follows : 
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1.  If  they  determine  that  the  defendant  Is  not  the 
father  of  the  bastard,  he  must  be  forthwith  dischai^d: 

2.  If  they  determine  that  he  is  the  father,  they  must 
make  an  order  of  filiation,  specifying  therein  the  sum 
to  be  paid  weekly  or  otherwise,  by  the  defendant,  for 
the  support  of  the  bastard :  and  if  the  mother  be  indi- 
igent,  the  sum  to  be  paid  by  the  defendant  for  her  sup- 
port, during  her  coniinement  and  recovery : 

3.  They  must  certify  the  reasonable  costs  of  arrest- 
ing the  defendant,  and  of  the  order  of  filiation : 

4.  They  must  reduce  their  proceedings  to  writing, 
and  subscribe  them. 

Taken  from  I  R.  S ,  3d  ed.,  824,  825,  ate.  13. 

§  937.  If  the  defendant  be  adjudged  to  be  the  father, 
he  must  immediately  pay  the  amount  certified  for  the 
costs  of  the  arrest  and  of  the  order  of  filiation,  and  enter 
into  an  undertaking,  with  sufficient  sureties  approved 
by  the  magistrates,  to  the  effect, 

1.  That  he  will  pay  weekly  or  otherwise,  as  may 
have  been  ordered,  the  sum  directed  for  the  8U{^>ort  of 
the  child,  and  of  the  mother  during  her  confinement 
and  recc  r ery,  or  Which  rtiay  be  ordered  by  the  court  of 
sessions  of  the  county ;  and  that  he  will  indemnify  the 
county,  and  town  or  city,  where  the  bastard  was  or 
may  be  bom,  (as  the  case  may  be,)  and  every  other 
county,  town  or  city,  which  may  have  been  or  may  be 
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put  lo  expense  for  the  support  of  the  bastard,  or  of  its 
mother  during  her  confinement  and  recovery,  against 
those  expenses,  or  that  the  sureties  will  do  so,  not  ex- 
ceeding the  sum  mentioned  in  the  undertaking,  and 
which  must  be  fixed  by  the  magistrates :  or, 

2.  That  he  will  appear  at  the  next  court  of  sessions 
of  the  county,  to  answer  the  charge  and  obey  its  order 
thereon,  or  that  the  sureties  will  pay  a  sum  equal  to  a 
full  indemnity  for  supporting  the  bastard  and  its  mother, 
as  provided  in  the  first  subdivision  of  section  930. 

Taken  from  I  R    S.y3d  e(2.826,  sec.  14 

§  938.  Upon  a  compliance  with  the  provisions  of  the 
last  section,  the  magistrates  must  discharge  the  defend- 
ant ;  but  otherwise,  they  or  either  of  them  must,  by 
warrant,  commit  him  to  the  county  jail,  or  in  the  city 
of  New- York,  to  the  city  prison  of  that  city,  until  he 
be  discharged  by  the  court  of  sessions  of  the  county, 

or  deliver  an  undertaking,  as  prescribed  by  the  last  sec- 
tion. 

Taken  from  1  R.  5.,  3d  ed,,  825,  sec.  15. 

§  939.  During  the  examination,  and  until  the  defend- 
ant is  diacharged  by  the  magistrates,  he  must  remain 
in  custody  of  the  officer  who  arrested  him,  unless  an 
undertaking  have  been  given  for  his  appearance,  as  pro- 
vided in  sections  930  and  937 ;  and  when  committed 
to  prison,  he  must  be  actually  confined  therein. 

Taken  from  lILS.,3d  ed.,  826,  s$c  17. 
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§  940.  When  security  taken  out  of  the  county,  for  the 
appearance  of  the  defendant  at  the  court  of  sessions,  as 
provided  in  section  930,  is  returned  to  the  magistrate 
who  issued  the  warrant,  he  must  associate  with  him- 
self another  magistrate  of  the  same  county,  and  the 
magistrates  thus  associated  must  proceed  as  provided 
in  sections  934  and  936,  both  inclusive. 

Taken  from  1  JR.  5.,  3d  td.y  826,  sec.  18. 

§  941.  The  examination  may  he  had,  and  the  order 
of  filiation  made,  in  the  absence  of  the  defendant,  un- 
less, before  the  order  is  made,  he  require  of  the  magis- 
trate issuing  the  warrant,  that  the  examination  be  had 
in  his  presence,  in  which  case  the  examination  must 
be  had,  as  if  the  defendant  had  originally  appeared. 

Taken  from  1  jR.  S.,  3d  erf.,  826,  sec.  19. 

§  942.  In  making  an  examination  authorised  by  this 
chapter,  the  magistrate  issuing  the  warrant,  or  the  ma- 
gistrates making  the  examination,  may  compel  the 
mother  of  a  bastard,  chargeable  to  a  county,  city  or  town, 
or  a  woman  pregnant  of  a  child  likely  to  be  born  such, 
to  disclose  the  name  of  the  father  of  the  bastard ;  or  if 
she  refuse  to  do  so,  may,  by  a  warrant  setting  forth  the 
cause  thereof,  at  the  expiration  of  one  month  from  her 
delivery,  if  sufficiently  recovered,  commit  her  to  the 
county  jail,  or  in  the  city  of  New- York,  to  the  city  pri- 
son of  that  city,  until  she  disclose  the  name  of  the  father. 

Taken  from  1  R.  S.,  3d  ed.,  826,  sec.  20. 
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§  943.  If  the  mother  of  a  bastard,  chargeable  or  likely 
to  become  chargeable,  as  provided  in  section  926,  be 
possessed  of  property  in  her  own  right,  any  two  magis- 
trates of  the  county  or  city  where  she  is,  on  the  applica- 
tion of  any  of  the  officers  mentioned  in  that  section, 
must  examine  into  the  matter,  and  may  make  an  order 
charging  the  mother  with  the  payment  of  money 
weekly,  or  otherwise,  for  the  support  of  the  bastard. 

Taken  from  1  R.  S.,  3d  ed.,  826,  sec.  21. 

§  944.  If,  after  service  of  the  order  upon  the  mother, 
she  do  not  comply  therewith,  she  must  be  committed 
to  the  county  jail,  or  in  the  city  of  New-York,  to  the 
city  prison  of  that  city,  until  she  comply,  or  enter  into 
an  undertaking,  with  sufficient  sureties  approved  by 
the  magistrates,  to  the  effect  that  she  will  appear  at 
the  next  court  of  sessions  of  the  county,  to  answer 
the  matters  stated  in  the  order,  and  obey  its  order 
thereon,  or  that  the  sureties  will  pay  the  sum  men- 
tioned in  the  undertaking,  and  which  must  be  fixed  by 
the  magistrates. 

Taken  from  1  R.  S.,  3d  ed.,  826,  sec.  22. 

§  945.  The  magistrates,  who  may  have  made  an  order 
against  the  father  or  mother  of  a  bastard,  as  provided 
in  sections  936  and  943,  may,  from  time  to  time,  for 
good  cause,  reduce  the  amount  therein  directed  to  be 
paid,  and  upon  the  application  of  any  of  the  officers 
mentioned  in  section  926,  the  court  of  sessions  of  the 


426  THE  ODDC  OF 

county,  upon  ten  days  notice  to  those  officers,  or  to  the 
father  and  mother  of  the  bastard,  may  reduce  or  in- 
crease the  amount  so  directed  to  be  paid. 

Taken  from  1  R.  S.,  3d  ed.,  826,  sec.  23. 

§  946.  If  the  father  or  mother  of  a  bastard,  or  of  a 
child  likely  to  be  born  such,  abscond  from  their  place 
of  residence,  leaving  the  bastard  chargeable  or  likely  to 
become  chargeable  to  the  public,  a  superintendent  of  the 
poor  of  the  county,  or  an  overseer  of  the  poor,  or  other 
oflSicer  of  the  alms-house  of  the  town  or  city  where  the 

bastard  was  born,  or  is  likely  to  be  born,  may  apply  to 
any  two  magistrates  of  the  city  or  county  where  any 
property,  real  or  personal,  of  the  father  or  mother  may 
be,  for  authority  to  take  the  same.  Upon  due  proof  of 
the  facts  on  oath,  to  the  :^atisfaction  of  the  magistrates, 
they  must  issue  their  warrant,  and  proceed  thereon, 
in  the  manner  provided  in  title  9,  of  this  part,  in  relation 

to  persons  absconding  and  leaving  their  children  charge- 
able to  the  public. 

Taken  from  1  R.  S.,  3ded,83],  832,  sec.  M. 
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CHAPTER  II. 

APPEALS   FROM  THE  ORDCRB   OF    MAGISTRATES,  RESPECTING  BASTARDS. 

BtcliroN   947.  Who  may  appeal,  and  in  what  cases. 

948.  Appeal,  how  taken. 

949.  Papers  to  be  transmitted  by  magistrates,  to  court  of  sessions. 

950.  Court  to  hear  the  case.    Evidence  on  hearing. 

951.  Coart  may  affirm,  vacate  or  modify  the  order,  or  adjourn  the  hear* 

ittg  till  the  bastard  be  born. 

952.  If  woman  be  not  pregnant,  or  be  married  before  her  delivery,  or 

the  child  be  not  born  alive,  defendant  to  be  discliai;ged. 

953.  Order  of  the  court,  on  affirmance. 

9ft4.    Commitment  of  defendant,  if  he  fail  to  give  uadertakiAg. 

955.  Undertaking  for  appearance  on  appeal,  when  forfeited. 

956.  When  mother  bound  to  appear  at  the  sessions,  court  to  proceed  as 

upon  an  appeal. 

957.  When  the  court  may  make  an  order  against  the  mother,  for  the 

support  of  the  bastard. 

958.  Proceedings  against  the  mother,  on  affirmance  or  modification  of 

the  order  of  the  magistrates. 

959.  960.    Costs  on  appeal,  when  awarded  and  how  paid. 

961.  When  order  of  filiation  vacated,  except  on  the  merits,  court  may 

make  a  new  order  of  filiation,  or  bind  the  defendant  to  appear. 

962.  If  order  of  filiation  be  vacated,  except  on  the  merits,  magistrates 

may  proceed  anew. 

963.  Court  to  inquire  into  circumstances  of  father  or  mother,  commit- 

ted for  not  giving  undertaking  to  support  the  bastard. 

964.  Father  or  mother  unable  to  support   the   bastard,  may  be  dis- 

charged. 

965.  Ifotice,  before  discharge,  and  examination  of  the  matter. 

966.  Party  cannot  be  discharged,  but  by  the  court. 

§  947.  A  person  deeming  himself  aggrieved  by  the 
order  of  two  magistrates,  made  pursuant  to  the  last 
chapter,  may  appeal  therefrom  to  the  next  court  of  ses- 
sions of  the  county ;  except  that  a  person  who  has  exe- 
cuted an  undertaking  to  obey  an  order  of  filiation,  and 
indemnify  the  public,  as  provided  in  section  937,  can- 
not appeal  from  any  other  part  of  the  order  mention- 
ed in  section  936,  than  that  which  fixes  the  weekly  or 
other  allowance  to  be  paid. 

Taken  from  1  JR.  S.,  M  ed.,  827,  sec.  24. 


428  THE  CODE  OF 

§  948.  When  the  father  or  mother  of  the  bastard 
has  entered  into  an  undertaking  for  appearance  at 
the  next  court  of  sessions  of  the  county,  as  provided 
in  sections  937  and  944,  it  is  an  appeal  from  the  order 
of  filiation  or  maintenance ;  and  no  other  notice  there- 
of is  necessary.  In  any  other  case,  the  appeal  is  taken, 
by  a  written  notice  of  at  least  ten  days  before  the 
court,  to  the  magistrates  who  made  the  order,  and  to 
the  party  afiected  thereby,  or  to  the  officer  at  whose 
instance  it  was  obtained. 

Taken  from  1  R.  6*.,  3d  ed.  827,  sec.  24. 

The  next  section  in  the  revised  statutes.  Ibid.  sec.  25,  is 
omitted.  It  is  as  follows:  "  No  justice  of  the  peace,  who 
shall  have  assisted  in  any  judgment,  or  in  making  any  order 
appealed  from,  shall  sit  in  the  court  of  general  sessions,  upon 
the  hearing  of  any  appeal  made  from  such  judgment  or  or- 
der." This  provision  is  inserted  in  the  part  of  the  code  of 
civil  procedure,  which  relates  to  the  courts  and  judicial  officers, 
and  need  not  be  repeated  here. 

§  949.  The  magistrates  receiving  an  undertaking  for 
appearance  at  the  court  of  sessions,  must  transmit  it  to 
the  court,  before  its  opening,  with  a  certified  copy  of 
the  order  appealed  from. 

Taken  from  1  R.  S.,  3d.  ed.,  827,  sec.  26. 

§  950.  The  court  must  immediately,  or  at  any  other 
time  it  may  appoint,  proceed  to  hear  the  allegations 
and  proofs  of  the  parties;  and  the  party  in  whose  favor 
the  order  was  made,  must  support  it  by  evidence. 
If  the  mother  of  the  bastard  be  dead  or  insane,  her 
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testimony  on  the  examination  before  the  magistrates, 
is  receivable  in  evidence: 

Taken  from  1  R,  S.,  3d  eA,  827,  sec.  28. 

§  951.  The  court  may  affirm  or  vacate  an  oider  of 
filiation  or  maintenance,  or  may  reduce  or  increase  the 
sum  ordered  to  be  paid  for  the  support  of  the  bastard 
or  its  mother;  and,  disregarding  defects  in  form  in  the 
order,  must  amend  it  according  to  the  fact.  If,  when 
the  appeal  is  heard,  the  bastard  be  not  born,  thci  court 
may  adjourn  the  hearing,  until  it  be  born,  and  in  that 
case,  must  take  an  undertaking  from  the  party  appeal- 
ing, for  his  appearance,  in  such  sum  and  with  such 
sureties  as  the  court  may  deem  sufficient. 

Taken  from  1  R.  S.,  Sd  ed.,  827,  828,  sec.  29. 

§  952.  If  the  woman  alleged  to  be  pregnant,  be  not 
so,  or  be  married  before  her  delivery,  or  the  child  be 
not  born  alive,  the  defendant  must  be  discharged  from 
custody,  or  from  the  obligation  of  his  undertaking,  either 
by  the  court  or  magistrates,  upon  that  fact  being  made 
to  appear. 

Taken  from  1  R.  S.,  3d  cd.,  828,  sec.  30. 

§  953.  If,  upon  the  hearing  of  the  appeal,  tho  court 
of  sessions  affirm  an  order  of  filiation  or  maintenance, 
it  must  require  the  defendant  to  enter  into  an  underta- 
king, with  sufficient  sureties,  approved  by  the  court,  to 

the  effect  that  he  will  pay,  weekly  or  otherwise,  ac- 
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cording  to  the  order  as  made  by  the  magistrate  or  mo- 
dified by  the  court,  the  sum  directed  for  the  support  of 
the  bastard,  and  of  the  mother  during  her  confinement 
and  recovery;  and  that  he  will  indemnify  the  county, 
mud  town  or  city  where  the  bastard  was  or  may  be 
born,  (as  the  case  may  be,)  and  every  other  county, 
town  or  city,  which  may  have  been  put  to  expense  for 
the  support  of  the  child,  or  of  its  mother  during  her 
confinement  and  recovery,  against  those  expenses,  or 
that  the  sureties  will  do  so,  not  exceeding  the  sum 
mentioned  in  the  undertaking,  and  which  must  be  fixed 
by  the  court. 

Taken  from  2  R.  i'.,  3d.  ed.,  828,  sec.  31. 

§  954.  If,  on  judgment  of  affirmance,  the  defendant 
do  not  enter  into  an  undertaking,  as  provided  in  the 
last  section,  he  must  be  committed  to  the  county  jail, 
or  in  the  city  of  New-York,  to  the  city  prison  of  that 
city,  until  he  do  so,  or  be  discharged  by  the  coi'Xt. 

Takes  from  1  R   S.,  3d  ed.y  828,  sec.  32. 

§  955.  The  undertaking  for  the  appearance  of  the 
defendant,  at  the  court  of  sessions,  upon  an  appeal,  is 
forfeited,  by  his  neglect  to  appear,  or  to  give  the  un- 
dertaking mentioned  in  the  last  two  sections  unless  he 
be  discharged , by  the  court. 

Taken  irom  1  R.  S.  3d.  ed.  828,  sec,  33. 
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§  956.  When  the  mother  of  a  bastard  is  bound  to  ap- 
pear at  the  court  of  sessions,  or  is  committed  as  pro- 
vided in  section  944,  the  court  must  proceed  in  respect 
to  the  matter,  in  the  same  manner  as  upon  an  appeal. 

Taken  from  1  B,  S.  3d  ed.,  828,  829,  sec.  34. 

§  £57.  If  the  court  be  satisfied  that  the  mother  has 
property  in  her  own  right,  sufficient  to  enable  her  to 
support  the  bastard  or  contribute  to  its  support,  it  must 

confirm  the  order  mentioned  in  section  943,  or  may 
vary  the  sum  ordered  to  be  paid  weekly  or  otherwise ; 
or  if  not,  it  must  discharge  her  from  custody  or  from  the 
obligation  of  her  undertaking. 

Taken  from  1  R.  S.,  3d  ed.,  829,  sec.  35. 

§  958.  If  the  court  affirm  or  modify  the  order,  as  pro- 
vided in  the  last  section,  it  must  require  the  defendant 
to  enter  into  an  undertaking,  with  sufficient  sureties 
approved  by  the  court,  to  the  efiect  that  she  will  pay, 
weekly  or  otherwise,  according  to  the  order,  as  made 
by  the  magistrates  or  modified  by  the  court,  the  sum 
directed  for  the  support  of  the  bastard,  or  that  the  sure- 
ties will  do  so,  not  exceeding  the  sum  mentioned  in 
the  undertaking,  and  which  must  be  fixed  by  the  court. 
If  the  undertaking  be  not  given,  she  must  be  commit- 
ted in  the  manner  provided  in  section  954. 

Taken  from  1  R.  S.,  3d  ed.,  829,  sec.  36. 

§  959.  The  court  must  award  costs  to  the  party  in 
whose  favor  an  appeal  is  determined.    When  awarded 
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against  county  superintendents,  or  overseers  of  the 
poor  of  a  town,  not  liable  for  the  support  of  its  own 
poor,  they  must  be  paid  by  the  county  treasurer,  on 
delivering  to  him  a  certified  copy  of  the  order  and  of 
the  taxed  costs,  and  must  be  charged  by  him  to  the 

town  in  the  same  county,  liable  to  support  the  bastard, 
or  if  there  be  none,  to  the  county.  In  the  city  of  New- 
York,  when  costs  are  awarded  upon  an  appeal,  to  the 
person  charged  as  the  father  or  mother  of  the  bastard, 
they  must,  upon  the  production  of  similar  vouchers,  be 
paid  by  the  comptroller  of  that  city,  and  charged  td 
the  appropriation  made  to  the  governors  of  the  alms^ 
house  thereof 

Taken  from  1  B.  S.,  3d  ed.,  829,  sec.  37. 

§  960.  In  other  cases,  the  payment  of  the  costs  may 
be  enforced  by  the  court,  as  in  a  civil  action.  If  the 
party  against  whom  they  are  awarded,  reside  out  of 
the  jurisdiction  of  the  court,  an  action  may  be  brought 
on  the  order,  by  the  party  entitled  to  the  costs,  in 
which  the  production  of  a  certified  copy  of  the  order 
and  of  the  taxed  costs,  is  conclusive  evidence. 

Taken  fiom  1  R.  S.,  3d  ci,  829,  sec.  38. 

§  9^1.  If  the  court  vacate  an  order  of  filiation,  for 
any  other  cause  than  upon  the  merits,  it  must  pro- 
ceed, and  may  make  an  original  order  of  filiation,  in 
the  manner  prescribed  in  the  second  subdivision  of 
section  936,  or  bind  the  person  charged,  in  an  under- 
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taking,  in  a  sum    and  with  sureties   approved  by  the 
court,  to  appear  at  the  next  court  of  sessions. 

Taken  from  1  R,  5.,  3d  ed.,  829,  sec.  39. 

§  962.  If  the  order  be  vacated  for  any  other  cause 
than  on  the  merits,  and  the  person  charged  be  bound 

as  provided  in  the  last  section,  the  same  proceedings 
may  be  had  by  the  magistrate,  for  the  apprehension  of 
the  defendant,  and  for  making  an  order  of  filiation, 
and  for  the  commitment  of  the  defendant  for  not  giv- 
ing an  undertaking,  as  are  authorised  in  the  first  in- 
stance. And  the  same  proceedings  must  be  subse- 
quently had,  in  all  respects. 

Taken  from  1  R,  S.^  3d  ed.^  829,  sec.  40. 

§  963.  When  a  person  is  committed  to  prison,  charg- 
ed as  the  father  of  a  bastard,  or  of  a  child  likely  to  be 
born  a  bastard,  and  when  the  mother  of  a  bastard  is  so 
committed,  for  not  giving  an  undertaking  to  support 
the  bastard,  or  to  indemnify  the  public,  the  court  must 
inquire,  from  time  to  time,  into  the  circumstances  and 
ability  of  the  father  or  mother,  to  support  the  bastard 
and  to  procure  security  therefor. 

Taken  from  1  R.  S.,3d  ed.,  830,  sec.  41. 

§  964.  If  the  court  be  at  any  time  satisfied,  that  the 
father  or  mother  is  wholly  unable  to  support  the  bas- 
tard, or  to  contribute  to  its  support,  or  to  procure  secu- 
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rity  therefor,  it  may,  in  its  discretion,  order  the  father 
or  mother  to  be  discharged  from  imprisonment. 

Taken  from  ]  R.  5.,  3d  ed.  830,  sec.  42. 

§  965.  Before  granting  the  order,  the  court  must  be 
satisfied,  that  reasonable  notice  has  been  given  to  the 
overseers  of  the  poor,  or  to  the  county  superintendents, 
or  chief  officers  of  the  almshouse,  at  whose  instance 
the  party  was  committed,  of  the  intention  to  apply  for 
a  discharge,  and  must  hear  the  allegations  and  proofs 
of  the  superintendents,  overseers  or  officers,  and  may 
examine  the  party  applying  on  oath  respecting  the  sub- 
ject of  the  application. 

Taken  from  I  R.  S.,  3d  ed.  830,  sec  43. 

§  966.  A  person  committed,  as  provided  in  the  last 
section,  cannot  be  discharged  from  imprisoament,  ex- 
cept by  the  court  of  sessions  of  the  county. 

Taken  from  I  R.  S.  3d  td.  830,  sec.  44. 
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CHAPTER  nL 

KNFORCIiKENT  OF  THE  UNDERTAKING   FOR   THE  SUPPORT  OF  THE  BAST- 
ARD OR  ITS  MOTHER,  OR  FOR  APPEARANCE  ON  APPEAL. 

-Section  967.    Court  to  order  prosecution  of  undertaking,  when  forfeited.    Bj 

whom  prosecuted. 

968.  In  whole  name,  undertaking  to  be  protecuted. 

969.  Evidence  in  the  action,  and  measure  of  damages. 

970.  For  a  subsequent  breach  of  the  undertaking,  new  action  may  be 

brought. 

971.  Costs,  how  recovered,  when  awarded  against  the  plaintiff. 

972.  Action  may  be  maintained  on  the  order  of  the  magistrates  or  court. 

§  967.  If  an  undertaking  for  the  appearance  at  the 
court  of  sessions,  of  a  person  charged  as  the  father 
or  mother  of  a  bastard,  be  forfeited,  the  court  may  or- 
der it  to  be  prosecuted;  and  the  sum  mentioned  therein 
may  be  recovered,  and  when  collected,  must,  except  in 
the  city  of  New-York,  be  paid  to  the  county  treasurer, 
and  by  him  credited  to  the  town  in  the  same  county, 

liable  to  the  support  of  the  bastard,  or  if  there  be  none, 
to  the  county.  In  the  city  of  New-York,  the  court  must 
order  the  undertaking  to  be  prosecuted  by  the  governors 
of  the  almshouse,  and  when  collected,  it  must  be  paid  in- 
to the  city  treasury.  In  every  other  county,  it  must  be 
prosecuted  by  the  district  attorney. 

Taken  from  1  R,  S^  3d  ed.j   830,   sec.    46 ;   except   the 

provision  as  to  the  city  of  New- York,  which  is  new. 

§  968.  When  an  undertaking  to  obey  an  order,  in  re- 
lation to  the  support  of  a  bastard,  or  of  a  child  likely  to 
be  born  a  bastard,  or  of  its  mother,  is  forfeited,  it  may 
be  prosecuted  in  the  name  of  the  county  superinten- 
dents of  the  coiifity,  oi  the  oversefers  of  the  J)oor  of  the 
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town,  which  was  liable  for  the  support  of  the  bastardy 
or  which  may  have  incurred  any  expense  in  the  sup- 
port  of  the  bastard,  or  of  its  mother,  during^  her  confine- 
ment and  recovery ;  or  in  the  city  of  New-York,  in  the 
name  of  the  corporaticm  of  that  city. 

Taken  from  1  R.  S.,  3d  $d.  830,  sec.  47. 

§  969.  In  the  action  mentioned  in  the  last  section,  it 
is  not  necessary  to  prove  the  actual  payment  of  money 
by  a  county  superintendent,  overseer  of  the  poor,  officer 
of  an  almshouse,  or  other  person;,  but  the  neglect  to 
pay  a  sum  ordered  to  be  paid  by  competent  authority^ 
for  the  support  of  the  bastard,  w  of  its  mother,  is  a 
breach  of  the  undertaking,  and  the  measure  of  the  dama- 
ges is  the  sum  ordered  to  be  paid,  and  which  was  with- 
held at  the  time  of  the  commencement  of  the  action^ 

with  interest  thereon. 

Taken  from  1  R.  S,,  3>f  ed.  831,  sec.  48. 

§  970.  For  a  breach  of  the  undertaking,  after  the  re- 
covery of  damages  or  the  commencement  of  an  action^ 
another  action  may,  in  the  same  manner,  be  brought. 
The  money  collected  upon  the  undertaking,  must  be 
paid,  and  credited,  in  the  manner  provided  in  section 
967. 

Taken  from  1  /?.  S.,  3d  ed.  831,  sec.  49. 

§  971.  If,  in  the  action,  costs  be  awarded  against  the 
plaintiffs,  they  may  be  recovered,  as  fbUows : 
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1 .  If  against  the  corporation  of  the  city  of  New- York, 
in  the  same  manner  as  in  any  other  action : 

2.  If  against  county  superintendents  or  overseers  of 
the  poor,  they  must,  upon  the  delivery  of  a  transcript  of 
the  judgment,  be  paid  by  the  county  treasurer,  and 
by  him  charged  to  the  town  in  the  same  county,  liable 
for  the  support  of  the  bastard,  or  if  there  be  none,  to 
the  county. 

Tfais  section  is  substituted  for  1  jR.  5.,  3d  ed,  831,  sec.  60; 
but  does  not  depart  from  the  spirit  of  the  provision  there 
contained. 

§  972.  An  action  may  be  maintained  by  the  parties 
authorized  by  section  968,  upon  an  order  made  by  two 

magistrates,  or  by  a  court  of  sessions,  for  the  payment 
of  a  sum  weekly  or  otherwise,  for  the  support  of  the 
bastard  or  its  mother,  notwithstanding  an  undertaking 
may  have  been  given  to  comply  with  the  order ;  and  in 
case  of  the  death  of  the  person  against  whom  the  or- 
der was  made,  an  action  may  be  maintained  thereon 
against  his  executors  or  administrators.  But  when  an 
undertaking  is  given  to  appear  at  the  next  court  of 
sessions,  no  action  can  be  brought  on  the  order  until 
it  is  affirmed  by  the  court. 

Taken  from  I  R.  8.^  3d.  ed.  831,  sec  6L 
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TITLE  VU. 

OF   PROCEEDINGS  RESFECTINfi   YAGBAlTr&r 

^xci^oir973.    Wbo  are  T«|^rantt. 

974.  Peace  ofBcen^  when  required  by  any  penon,  to  carry  Tagnmt  be^ 

toi^e  a  vayiftrate  for  examination* 

975.  Vagrant,  when  to  be  convieted.    Fonn  of  certificate  of  eonyietioB. 

976.  Certificate  to  oonetitute  record  at  CQiiyicti<ni»  amd  to  be  filed.  Com- 

mitment of  ragrant. 

977.  Children  begging,  how  diapoeed  of. 

978.  Peace  officers  to  arrest  and  pursue  a  person  disgoisedy  and  take  him 

before  a  magistrate. 

979.  Private  citizen  may  do  so,  without  warrant. 

96U.    Peace  officer  may  require  aid.    Duty  of  persons  required  to  aid  him. 
981.    Neglect  or  refusal  to  aid  peace  officer,  without  lawful  cause,  a  mis- 

demeanor.    Ponishment. 
962.    Magistrate  may  depute  an  elector  of  the  county  to  make  arrest  of 

person  disguised.    If  his  name  be  not  known,  fictitious  name 

may  be  used. 

§  973.  The  following  persons  are  vagrants : 

1.  A  person  who,  not  having  visible  means  to  main- 
tain himself,  Hves  without  employment : 

2.  A  person  who,  being  an  habitual  drunkard,  aban- 
dons,  neglects,  or  refuses  to  aid  in  the  support  of  his 
family: 

3.  A.  person  who  has  contracted  sm  infectious  or  other 
disease,  in  the  practice  of  druiUs;«noess  or  debauchery, 
requiring  charitable  aid  to  restore  him  to  health : 

4.  A  common  prostitute,  who  has  no  lawful  employ- 
ment, whereby  to  maintain  herself: 

6.  A  person  wandering  abroad  and  begging,  or  who 
goes  about  from  door  to  door,  or  places  himself  in  the 
streets,  highways,  passages,  or  other  public  places,  to 
beg  or  receive  alms: 
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6.  A  person  wandering  abroad  and  lodging  in  ta- 
verns, groceries,  ale-houses,  watch  or  station-houses,  out- 
houses, market-places,  sheds,  stables,  barns  or  unin- 
habited buildings,  or  in  the  open  air,  and  not  giving  a 

good  account  of  himself: 

7.  A  person,  who,  having  his  face  painted,  discolored, 
covered  or  concealed,  or  being  otherwise  disguised,  in  a 
manner  calculated  to  prevent  his  being  identified,  ap- 
pears in  a  road  or  public  highway,  or  in  a  field,  lot, 
wood  or  enclosure. 

This  section  is  taken  substantially,  with  the  exception  of 
the  seventh  subdivision,  from  I  R.  S.  3d  ed.^  802,  mc.  1,  and 
from  the  act  specially  applicable  to  the  city  of  New- 
York,  Laws  of  1833,  p  9,  ch,  11,  sec.  1.  Upon  a  com- 
parison of  the  latter  act  with  the  Revised  Statutes,  it  will  be 
found  to  be  more  full,  but  not  materially  variant  in  principle. 
They  have  been  blended,  in  the  section  under  consideration, 
because  there  is  no  good  reason  wh)  a  definition  applicable 
to  one  part  of  the  state,  should  not  equally  extend  to  all. 

The  seventh  subdivision  is  taken  from  the  act  to  prevent  per- 
sons from  appearing  disguised  and  armed,  passed  in  1845, 
and  which  is  transcribed  in  1  R.  5.,  3d  ed.y  803,  sec.  5. 

§  974.  A  peace  officer  must,  when  required  by  any 
person,  carry  a  vagrant  before  a  justice  of  the  peace  or 
police  justice  of  the  same  city,  village  or  town,  or  be- 
fore the  mayor,  recorder,  or  city  judge  of  the  same  city, 
for  the  purpose  of  examination. 

Taken  from  1  R.  S.  3d  ed.,  802,  sec.  2;  and  Laws  of  1833, 
p.  9,  ch.  11,  sec.  2. 

§  975.  If  the  magistrate  be  satisfied,  firom  the  confes- 
sion of  the  person  so  brought  before  himi  or  by  compe* 
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tent  testimony,  that  he  is  a  vagrant,  he  must  convict 
him,  and  must  make  and  sign,  with  his  name  of  office, 
a  certificate  in  substantially  the  following  form : 

"  I  certify  that  A.  B.,  having  been  brought  before  me, 
charged  with  being  a  vagrant,  I  have  duly  examined 
the  charge,  and  that  upon  his  own  confession  in  my 
presence,  [or  *  upon  the  testimony  of  C.  D.,*  &c.,  naming 
the  witnesses,]  by  which  it  appears  that  he  is  a  person 
[pursuing  the  description  contained  in  the  subdivision 
of  section  973,  which  is  appropriate  to  the  case,]  I  have 
adjudged  that  he  is  a  vagrant. 

"  Dated  at  the  town  [or  city]  of  ,  the  day 

of  ,  1850. 

"E.  F., 
"  Justice  of  the  peace  of  the  town 
of         ,"  [or  as  the  case  may  be.] 

The  form  of  convictions  in  cases  of  vagrancy,  has  given  rise 
to  more  discussion,  and  has  led  to  greater  embarrassments 
than  almost  any  other  proceeding  of  a  criminal  nature.  Be- 
ing summarily  reviewable  on  habeas  corpus,  and  it  being  well 
established,  that  every  fact  necessary  to  give  the  magis- 
trate jurisdiction,  as  well  as  to  show  that  it  has  been  exer- 
cised in  due  form,  and  that  nothing  can  be  intended  in  its 
support,  it  is  of  daily  occurrence,  that  discharges  are  granted 
for  this  cause.  The  cases  in  which  a  sufficient  compliance 
with  the  requirements  of  the  statute  is  had,  are  very  rare;  and 
its  scarcely  going  too  far,  to  say,  that  they  constitute  a  small 
proportion  of  the  cases  in  which  there  is  a  conviction.  A 
convenient  form  is  therefore  given,  embodying  all  that  is  ne- 
cessary, and  an  adherence  to  which  will  save  great  confusion 
and  difficulty. 

§  976.  The  magistrate  must  immediately  cause  the 
certificate,  which  constitutes  the  record  of  conviction,  to 


CRIMINAL    PROCEDURC.  441 

be  filed  in  the  office  of  the  clerk  of  the  county,  and 
must  by  a  warrant,  signed  by  him  with  his  name  of 
office,  commit  the  vagrant,  if  not  a  notorious  offender, 
and  a  proper  object  for  such  relief,  to  the  county  poor- 
house  if  there  be  one,  or  to  the  alms-house  or  poor-house 
of  the  city,  village  or  town,  for  not  exceeding  six 
months,  at  hard  labor,  or  if  the  vagrant  be  an  improper 
p)erson  to  be  so  committed,  he  must  be  committed  for  a 
like  term,  to  the  county  jail,  or  in  the  city  of  New- York, 
to  the  city  prison  or  penitentiary  of  that  city. 

Taken  substantially  from  1  R.  5.,  3d  ed.,  802,  sec.  3,  and 
Laws  of  1833,  p.  9,  10,  sec.  3. 

§  977.  If  a  child  be  found  begging  for  alms,  or  soli- 
citing charity  from  door  to  door,  or  in  a  street,  highway, 
or  public  place  in  a  city,  village  or  town,  a  justice  of 
the  peace  or  police  justice,  on  complaint  and  proof  there- 
of, must  commit  the  child  to  the  county  poor-house  or 
other  place  provided  for  the  support  of  the  poor,  to  be 
kept,  employed  and  instructed  in  useful  labor,  until  dis- 
charged by  the  county  superintendents  of  the  poor,  or 
in  the  city  of  New- York,  by  the  governors  of  the  alms- 
house, or  bound  out  as  an  apprentice  by  them,  as  pre- 
scribed by  special  statutes. 

Taken  substantially  fr.  m  I  R.  S,^  3d  ed.  802, 803,  sec.  4. 

§  978.  It  is  the  duty  of  every  peace  officer  of  the  coun- 
ty, city,  village  or  town,  where  a  person  described  in  the 
seventh  subdivision  of  section  973,  is  found,  to  arrest  and 
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take  him  before  a  magistrate  mentioned  in  section  974,  to 
be  proceeded  against  as  a  vagrant ;  and  when  the  peace 
officer  is  credibly  informed,  that  the  vagrant  is  within 
the  county,  city,  village  or  town,  he  must  pursue  him, 
and  in  like  manner  arrest  him  and  convey  him  before 
the  magistrate. 

§  979.  A  private  citizen  of  the  county,  may  also, 
without  warrant,  exercise  the  powers  conferred  upon  a 
peace  officer  by  the  last  section. 

The  last  two  sections  are  substantially  the  same  as  in  the 
act  of  1845,  transcribed  in  1  R.  S,  3d  ed.  S03,  sec,  6, 

§  980.  In  the  execution  of  the  duties  imposed  by 
section  978,  the  peace  officer  may  command  the  aid  of 
as  many  male  inhabitants  of  his  county,  city,  village 
or  town,  as  he  may  think  proper;  and  a  citizen  so  com- 
manded, may  provide  himself  or  be  provided  with,  such 
means  and  weapons  as  the  officer  giving  the  command 
may  designate. 

Same  as  in  the  act  of  1845,  1  R.  S.,  3d  ed,  803,804,  sec. 
7,     See  also,  sec  84,  of  this  co  >,  p.  45. 

§  981.  A  person  commanded  to  aid  the  officer,  as 
prescribed  in  the  last  section,  and  who  without  lawful 
cause  refuses  or  neglects  to  do  so,  is  guilty  of  a  misde- 
meanor, and  is  punishable  by  a  fine  not  exceeding  two 
hundred  and  fifty  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  both. 

Same  as  in  act  of  1845,  1  R.  S.,  3d  ed.  804,  sec.  &     See 
also,  sec.  86,  of  this  code^  p.  45. 
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§  982.  A  magistrate  to  whom  complaint  is  made 
against  a  person  charged  as  a  vagrant,  as  described  in 
the  seventh  subdivision  of  section  973,  may,  by  a  war- 
rant, signed  by  him  with  his  name  of  office,  depute  an 
elector  of  the  county  to  arrest  and  bring  the  vagrant 
before  him,  to  answer  the  complaint :  and  if  the  name 
of  the  person  complained  of  be  not  known,  he  may  be 
described  in  the  warrant  and  in  all  subsequent  pro- 
ceedings thereon,  by  a  fictitious  name. 

Same  in  substance  as  in  act  of  1845,  1  jR.  •$.,  3d  ed,  804, 

TITLE  VIII. 

OF    PROCEEDINGS   RESPECTING   DISORDERLY    PERSONS. 

Section  983.    Who  are  disorderly  persons. 

984.  On  complaint,  warrant  to  be  issued. 

985.  On  confession  or  proof  that  he  is  a  disorderly  personi  security  to  be 

required. 

986.  If  security  given,  defendant  to  be  discharged.    If  not,  to  be  con- 

victed.   Form  of  certificate. 

987.  Certificate,  to  constitute  record   of  conviction,  .md  to  be  filed. 

Commitment  thereon.  ^^ 

988.  Undertaking,  when  forfeited. 

969.    How  prosecuted,  and  proceeds  how  applied, 

99U.    When  new  security  may  be  required,  or  defendant  committed  after 
recovery  on  undertaking. 

991.  Defendant  committed  for  not  giving  security,  how  discharged. 

992.  Keeper  of  prison,  to  return  list  of  disorderly  persons  committed  to 

court  of  sessions. 

993.  Examination  of  the  case  by  the  court. 

994.  Court  may  discharge,  or  authorise  the  binding  out  of  disorderly 

person. 

995.  Court  may  also  commit  him  to  prison.     Nature  and  duration  of 

imprisonment. 

996.  Order  lo  procure  materials  and  implements,  and  to  compel  him  to 

work. 

997.  Expense  of  materials  or  implements,  how  paid  for,  and  proceeds  of 

labor,  how  disposed  of. 
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§  983,  The  following  are  disorderly  persons: 

1.  Persons  who  actually  abandon  their  wives  or 
children,  without  adequate  support,  or  leave  them  in 
danger  of  beconninga  burden  upon  the  public,  or  who 
neglect  to  provide  for  them  according  to  their  means: 

2.  Persons  who  threaten  to  run  away,  and  leave  their 
wives  or  children  a  burden  upon  the  public : 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost 
or  stolen  goods  may  be  found : 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort 
of  prostitutes,  drunkards,  tipplers,  gamesters,  or  other 
disorderly  persons: 

5.  Persons  who  have  no  visible  profession  or  calling, 
by  which  to  maintain  themselves,  but  who  do  so,  for  the 
most  part,  by  gaming : 

6.  Jugglers,  common  showmen  and  mountebanks, 
who  exhibit  or  perform  for  profit  puppet  shows,  wire  or 
rope  dancMU,  or  other  idle  shows,  acts  or  feats: 

7.  Persons  who  keep,  in  a  public  highway  or  place, 
an  apparatus  or  device  for  the  purpose  of  gaming,  or 
who  go  about  exhibiting  tricks  or  gaming,  therewith: 

8.  Persons  who  play,  in  a  public  highway  or  place, 
with  carJs,  dice  or  any  other  apparatus  or  device  for  ga- 
ming. 

This  section,  with  the  exception  of  the  first  sub-division, 
is  taken,  without  substantial  alteration,  from  1  R.  S^  3d  ed. 
819,  sec,  1.  That  subdivision  is  taken  from  an  act  passed  in 
1833,  specially  applicable  to  the  city  of  New-York.  Laws  of 
1833,  p.  11,  wc.  7. 
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§  984.  Upon  complaint  on  oath,  to  a  justice  of  the 
peace  or  police  justice  of  a  city,  village  or  town,  or  to 
the  mayor,  recorder  or  city  judge  of  a  city,  against  a 
person,  as  being  disorderly,  the  magistrate  must  issue 
a  warrant,  signed  by  him  with  his  name  of  office,  re- 
quiring a  peace  officer  to  arrest  the  defendant,  and 
bring  him  before  the  magistrate  for  examination. 

Taken  from  1  R.  S.y  3d  ed.,  S20,  sec.  2. 

§  985.  If  the  magistrate  be  satisfied,  from  the  con- 
fession of  the  defendant,  or  by  competent  testimony, 
that  he  is  a  disorderly  person,  he  may  require  that  the 
person  charged  give  security,  by  a  written  undertaking, 
with  one  or  more  sureties  approved  by  the  magistrate, 
to  the  following  effect : 

1.  If  he  be  a  person  desi^ribed  in  the  first  or  second 
subdivision  of  section  983,  that  he  will  support  his  wife 
and  children,  and  will  indemnify  the  county,  city,  vil- 
lage or  town,  against  their  becoming,  within  one  year, 
chargeable  upon  the  public : 

2.  In  all  other  cases,  that  he  will  be  of  good  be- 
havior for  the  space  of  one  year ; 

Or  that  the  sureties  will  pay  the  sum  mentioned 
in  the  undertaking,  and  which  must  be  fixed  by  the 
magistrate. 

This  section,  except  the  first  subdiv!sioD,  is  in  accordance 
with  1  /2.  5 ,  3d  ed.y  820,  §ec.  2.  The  first  subdivision  is 
more  explicit,  and  is  designed  to  meet  the  distinct  case  which 
constitutes  the  defendant  a  disorderly  person. 
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§  986.  If  the  undertaking  be  given,  the  defendant 
must  be  discharged.  But  if  not,  the  magistrate  must 
convict  him  as  a  disorderly  person,  and  must  make  and 
sign  with  his  name  of  office,  a  certificate  in  substan- 
tially the  following  form : 

"I  certify,  that  A.  B.,  having  been  brought  before  me, 

charged  with  being  a  disorderly  person,  I  have  duly 

examined  the  charge,  and  that  upon  his  own  confes* 

sion  in  my  presence,    [or  '  upon   the  testimony  of  C. 

D.,'  &c.,  naming  the  witnesses,]  by  which  it   appears 

that  he  is  a  [pursuing  the  description  contained  in  the 

subdivision  of  section  983,  which  is  appropriate  to  the 

case,]  I  have  adjudged  thai  he  is  a  disorderly  person. 

"  Dated  at  the  town  [<  r  *  city'  of ,  the   day  of 

,  1850. 

"  E.  F., 
Justice  of  the  peace  of  the  town 

of  ,"  [or  as  the  case  may  be.] 

The  note  to  sec.  975,  p.  439, 440,  is  applicable  to  this  section. 

§  987.  The  magistrate  must  immediately  cause  the 
certificate,  which  constitutes  the  record  of  conviction, 
to  be  filed  in  the  office  of  the  clerk  of  the  county,  and 
must,  by  a  warrant  signed  by  him,  with  his  nam^  of 
office,  commit  the  defendant  to  the  county  jail,  or,  in 
the  city  of  New- York,  to  the  city  prison  or  penitentiary 
of  that  city,  for  not  exceeding  six  months  at  hard  labor, 
or  until  he  give  the  security  prescribed  in  section  985. 

Taken  from  1  R.  S.,  3d  ed.^  820,  sec.  2. 
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§  988.  The  undertaking  mentioned  in  section  985,  is 
forfeited,  by  the  commission  of  any  of  the  acts  which 
constitute  the  person  by  whom  it  was  given  a  disorderly 
person,  and  in  the  case  of  a  person  described  in  the  se- 
venth and  eighth  subdivision  of  section  983,  by  his  play- 
ing or  betting,  at  one  time  or  sitting,  jor  money  or  pro- 
perty exceeding  the  value  of  two  dollars  and  fijfty  cents. 

Taken  from  1  R.  S.,  3d  cd.,  820,  sec.  3. 

§  989.  When  an  undertaking  i^j  fovfeited,  it  may  be 
prosecuted  in  the  name  of  the  county  superintendents 
of  the  county,  or  the  overircers  of  the  poor  of  the  town, 

or,  in  the  city  of  New-York,  in  the  name  of  the  corpo- 
ration of  that  city,  and  the  sum  collected  in  the  action 
must  be  paid  into  the  county  or  city  treasury,  as  the 
case  may  be,  for  the  benefit  cf  the  poor. 

Taken  from  1  R.  S,^  3d  ed.,  820,  sec.  4. 

§  990.  Upon  a  recovery  on  the  undertaking,  the  court 
in  which  it  is  had,  may  require  from  the  defendant  new 
security,  in  the  manner  provided  in  section  985,  or  if 
he  fail  to  give  it,  may  commit  him  in  the  manner  pro- 
vided in  section  987. 

Taken  from  1  R.  S,,  3d  ed ,  820,  sec,  5. 

§  991.  A  person  committed  as  a  disorderly  person,  on 
failure  to  give  security,  may  be  discharged  by  any  two 
justices  of  the  peace  or  police  justices,  in  the  county, 
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upon  giving  security,  as  originally  required,  pursuant  to 
section  985. 

Taken  from  1  A.  5.,  3d  ed.  820,  sec.  6. 

§  992.  The  keeper  of  every  prison  to  which  disorderly 
persons  may  be  committed,  must  return  to  the  court  of 
sessions  of  the  county,  on  the  first  day  of  its  next  term, 
a  list  of  the  persons  so  committed  and  then  in  his  cus* 
tody,  with  the  nature  of  the  ofience  of  each,  the  name 
of  the  magistrate  by  whom  he  was  committed,  and  the 
term  of  his  imprisonment. 

Taken  from  1  R.  <S.,  3d  ed.  820,  sec.  7. 

§  993.  The  court  of  sessions  must  thereupon  inquire 
into  the  circumstances  of  each  case,  and  hear  any 
proof  that  may  be  offered,  and  must  examine  the  record 
of  conviction,  which  is  evidence  of  the  facts  contained 
in  it,  until  disproved. 

The  same  as  1  /{.  5.,  3d  ed.  820,  see.  8. 

§  994.  The  court  may  discharge  a  person  so  commit- 
ted, from  imprisonment,  either  absolutely  or  upon  his 
giving  security  as  provided  in  section  985,  or  if  he  be  a 
minor,  may  authorise  the  county  superintendents  of  the 
poor,  or  the  overseers  of  the  poor  of  the  town,  or  in 
the  ciiy  of  New  York,  the  governors  of  the  alms  house, 
to  bind  him  out  in  some  lawful  calling  as  a  servant,  ap- 
prentice, mariner  or  otherwise,  until  he  be  of  age;  or 
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if  he  be  of  age,  to  contract  for  his  service  with  any  per- 
son, as  a  laborer,  servant,  apprentice,  mariner  or  other- 
wise, for  not  exceeding  one  year.  The  binding  out  or 
contract,  pursuant  to  this  section,  has  the  same  effect 
as  the  indenture  of  an  apprentice,  with  his  own  consent 
and  that  of  his  parents,  and  subjects  the  person  bound 
out  or  contracted,  to  the  same  control  of  his  master  and 
of  the  court  of  sessions  of  the  county,  as  if  he  were 
bound  as  an  apprentice. 

Taken  from  1  R.  5.,  3d  ed,,  820,  821,  sec.  9. 

§  995.  The  court  may  also,  in  its  discretion,  order  a 
person  convicted  as  a  disorderly  person,  to  be  kept  in  the 

county  jail,  or,  in  the  city  of  New- York,  in  the  city  pris- 
on or  penitentiary  of  that  city,  for  a  term  not  exceed- 
ing six  months  at  hard  labor. 

Taken  from  1  R.  S.,  3d  ed.  821,  sec.  10. 

§  996.  If  there  be  no  means  provided  in  the  prison, 
for  employing  the  oflfender  at  hard  labor,  the  court  may 
direct  the  keeper  to  furnish  him  such  employment  as  it 
may  specify,  and  for  that  purpose,  to  purchase  materi- 
als and  implements,  not  exceeding  a  prescribed  value, 
and  to  compel  the  oflfender  to  perform  the  work  allot- 
ted to  him.  The  expenses  incurred  in  carrying  the 
order  in  eflfect,  must  be  paid  to  the  keeper  by  the  coim- 
ty  treasurer,  upon  the  delivery  to  him  of  the  order  of  the 

[CRIM.  (X>D£.J  29 
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court,  and  an  account  under  the  oath  of  the  keeper,  of 
the  materials  and  implements  furnished. 

Tak«D  from  1  R.  S.,  3d  ed.  821,  tec.  11,  IS. 

§  997.  The  keeper  must  sell  the  produce  of  the  labor 
of  the  offender,  and  must  account  for  the  cost  of  the  ma- 
terials or  implements  purchased,  and  for  one  half  of  the 
surplus,  to  the  board  of  supervisors,  and  pay  it  into  the 
county  treasury,  and  pay  the  other  half  of  the  sur- 
plus to  the  person  by  whom  it  was  earned,  on  his 
discharge  from  imprisonment.    He  must  also  account 

to  the  court,  when  required,  for  the  materials  or  imple- 
ments purchased,  and  for  the  disposition  of  the  pro- 
ceeds of  the  labor  of  the  offender. 

Taken  from  1  R.  <S.,  3d  ed.,  821,  sec  13. 
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TITLE  IX. 

CF  PROCEEDINGS  RESPECTING  THE  SUPPORT  OF  POOR  PERSONS. 

Sscnoif  908.    Wh«  may  be  eompelled  to  rapport  poor  relativet. 

999.  Ordor  to  eompol  a  p^rton  to  aopport  a  poor  rolatiTCf  by  whoM  and 
how  applied  for,  to  court  of  teMionf. 

lUUO.   Court  to  hear  the  caie,  and  Make  order  of  rapport. 

lUOl.    Support,  when  to  be  apportioned  amomr  <iiffBrent  relatiTot. 

2002.  Order,  to  prescribe  time  daring  which  rapport  if  to  continue,  or 
may  be  indefinite.    When  and  how  order  nwy  be  raried. 

1003.    Cottt,  by  whom  to  be  paid,  and  how  enforced. 

tCJUt.    Action  on  the  order,  on  failure  tojeotaply  therewith. 

ttittL  Parent!  leaving  their  children  chaigeable  to  the  public,  how  pro- 
ceeded ageinet. 

1006.    Seixure  of  their  pro^ertf .    TVantfer  thereof^  when  void. 

iOOT.  Warrant  and  teixai«e,  when  eonlrmed  or  discharged.  DirectkMi  of 
the  court  thereon. 

IU06.    Waivmnt,  in  what  cases  to  be  discharged. 

10U9.    Sale  of  the  property  seized,  and  application  of  its  proceeds. 

lOliL    Powers  of  superintendents  of  poor- 

^  998.  The  father,  mother  and  children,  of  suffi- 
cient ability,  of  a  poor  person  who  is  insane,  blind,  old, 

lame,  impotent  or  decrepid,  so  as  to  enable  by  work  to 
maintain  himself,  mast  at  their  own  charge,  relieve  and 
nuuntaia  him  in  a  manner  to  be  approved  by  the  over- 
seers of  the  town  where  he  is,  or  in  the  city  of  New-* 
York,  by  the  governors  of  the  alms-house. 

Substantially  the  same  m  I  R.  S.  id  ed.^  782,  $ea  1. 

§  999.  If  a  relative  of  a  poor  person  fail  to  relieve  and 
maintain  him,  as  provided  in  the  last  section,  the  over* 
f>eers  of  the  poor  of  the  town  where  he  is,  or  in  the  city 
of  New- York,  the  governors  of  the  alms-house  may  ap- 
ply to  the  court  of  sessions  of  the  county  where  the  rel- 
ative dwells,  for  an  order  to  compel  such  relief,  upon  at 
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least  ten  days  written  notice,  served  personally,  or  hy 
leaving  it  at  the  last  place  of  residence  of  the  person  to 
whom  it  is  directed,  in  case  of  his  absence,  with  a  peiF- 
son  of  suitable  age  and  discretion. 

Substantially  the  same  as  1  R.  S.  3<f  ed.^  '/82,  wee.  2. 

§  1000.  At  the  time  appointed  in  the  notice,  ibe  court 
must  proceed  summarily  to  hear  the  allegations  and 
proofs  of  the  parties,  and  must  order  such  of  the  relatives 
of  the  poor  person,  mentioned  in  section  998,  as  were 
served  with  the  notice  and  are  of  sufficient  abilky,  to  re- 
lieve and  maintain  him,  specifying  in  the  order  the  sum 
to  be  paid  weekly  for  his  support^  and  requiring  it  to 
be  paid  by  the  father,  or  if  there  be  none,  or  if  he  be 
not  of  sufficient  ability,  then  by  the  children,  or  if  there 
be  none,  or  if  they  be  not  of  sufficient  ability,  then  by 
the  mother. 

Siibstanlially  the  same  as  1  JR.  5.  3d  ed.,  782,  sec.  3v 

§  1001.  If  it  appear  that  any  such  relative  is  unable 
whoUy  to  maintain  the  poor  person,  but  is  able  to  con- 
tribute towards  his  support,  the  court  may  direct  two 
or  more  relatives,  of  different  degrees,  to  maintain  him» 
prescribing  the  proportion  which  each  must  contribute 
for  that  purpose ;  and  if  it  appear  that  the  relatives  are 
mot  of  sufficient  ability  wholly  to  maintain  him,  but 
are  able  to  contribute  something,  the  court  must  direct 
the  sum,  in  proportion  to  their  ability,  which  they  shall 
pay  weekly  for  that  purpose* 

SubstaBtiftlly  the  same  as  1  il.  S.j  3d  ed.,  782,  tec.  4. 
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^  1002.  The  order  may  specify  the  time  during  which 
the  relatives  must  maintain  the  poor  person,  or  during 
which  any  of  the  sums  directed  by  the  court  are  to  be 
paid,  or  it  may  be  indefinite,  or  until  the  further  or- 
der of  the  court.  The  court  may  fix)m  time  to  time, 
vary  the  order,  as  circumstances  may  require,  on  the 
application  either  of  any  relative  aflfected  by  it,  or  of  an 
officer  on  whose  application  the  order  was  made,  upon 

ten  d^s  written  notice. 

SubstantiaHy  the  saiDB  as  1  R.  S.,  Set  «ct.,  783,  sec,  6. 

§  1003.  The  costs  and  expenses  of  the  application 
must  be  ascertained  by  the  court,  and  paid  by  the  rela- 
tives against  whom  the  order  is  made ;  and  the  pay- 
ment thereof,  and  obedience  to  the  order  of  mainten- 
ance, and  to  any  order  for  the  payment  of  money,  may 
be  enforced  by  attachment 

Substantially  the  same  as  I  R.  S.,  3d  td.y  783,  set.  6. 

§  1004.  If  a  relative,  required  by  an  order  of  the 
court,  to  relieve  or  maintain  a  poor  person^  neglect  to 
do  so  in  the  manner  approved  by  theofficer^s  mentioned 
in  section  998,  and  neglect  to  pay  to  them  weekly  the 
sum  prescribed  by  the  court,  the  officers  may  maintain 
an  action  against  the  relative,  and  recover  therein  the 
sum  prescribed  by  the  court,  for  every  week  the  order 
has  been  disobeyed,  to  the  time  of  the  recovery,  with 
costs,  for  the  use  of  the  poor.  In  the  city  of  New- 
York,  the  action  must  be  in  the  name  of  the  corpora- 
tion of  that  city. 
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Substantially  the  same  as  1  R.  5.,  3d  ed.,  783,  sec.  7. 

§  1005.  When  the  father,  or  the  mother  being  a  witl- 
ow  or  Hvii^  separate  frofn  her  basband,  almonds  fiom 

their  children,  or  a  husband  from  his  wife,  leaving  any 
ef  them  chargeable  or  Hkely  to  become  chargeable 
np<m  the  public,  the  officers  mentioned  in  section  998^ 
may  apply  to  any  two  justices  of  the  peace  or  police 
justices  in  the  county  in  which  any  real  or  personal 
property  of  the  father,  mother  or  husband!  Is  situated, 
for  a  warrant  to  seize  the  same.  Upon  due  proof  of 
the  facts,  the  magistrates  must  issue  their  warrant,  au^ 
thorising  the  officers  so  applying  to  tahe  and  seize  the 
property  of  the  person  so  absconding. 

Substantially  the  same  as  1  /t.  5.,  id  ed.,  7&3,  see.  8. 

§  1006.  The  officers  so  applying  may  seize  and  take 
the  property,  wherever  it  may  be  found  in  the  same 
county;  and  are  vested  with  all  the  right  and  title 
thereto,  which  the  person  abscon  ling  then  had.  The 
sale  or  transfer  of  any  personal  property,  left  in  the 
county  from  which  he  absconded,  made  after  the  issu^ 
ing  of  the  warrant,  whether  in  payment  of  an  antece« 
dent  debt  or  for  a  new  consideration,  is  absolutely  void. 
The  officers  must  immediately  make  an  inventory  of 
the  property  seized  by  them,  and  return  it,  together 
with  their  proceedings,  to  the  next  court  of  sessions  of 
the  county  where  they  reside,  there  to  be  filed* 

Substantially  the  same  as  1  it.  &,3il  eiL,788,  str.  91 
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§  1007.  The  court,  upon  inquiring  into  the  circumstan- 
stances  of  the  case,  may  confirm  or  discharge  the  war- 
rant and  seizure ;  and  if  it  be  confirjned,  must,  from 
time  to  time,  direct  what  part  of  the  personal  property 
must  be  sold,  and  how  much  of  the  proceeds  of  the 
sale,  and  of  the  rents  and  profits  of  the  real  property,  if 
any,  are  to  be  applied  towards  the  maintenance  of  the 
children  or  wife  of  the  person  absconding. 

SuUstaotially  the  same  as  1  it  &  8d  ed.  783, 784,  mc.  10. 

(^  1008.    If  the  party  against  whom  the  warrant  issu* 

ed,  return  and  support  the  wife  or  children  so  abandon- 
ed, or  give  security  satisfactory  to  any  two  justices  of 
the  peace,  or  police  justices  in  the  city,  village  or  town, 
to  the  overseers  of  the  poor  of  the  town,  or  in  the  city 
of  New- York,  to  the  governors  of  the  alms  house,  that 
the  wife  or  children  so  abandoned  shall  not  be  charge* 
to  the  town  or  county,  then  the  warrant  must  be  dis- 
charged by  an  order  of  the  magistrates,  and  the  pro- 
perty taken  by  virtue  thereof  restored  to  the  party. 

Substantially  the  same  as  1  R.  S.  3d  ed.  784,  sec.  11. 

§  1009.  The  officers  must  sell  at  public  auction  the 
property  ordered  to  be  sold,  and  receive  the  rents  and 
profits  of  the  real  property  of  the  person  absconding, 
and  in  those  cities,  villages  or  towns  which  are  required 
to  support  their  own  poor,  the  officers  charged  there- 
with must  apply  the  same  to  the  support  of  the  wife 
or  children  so  abandoned ;  and  for  that  purpose  must 
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draw  on  the  county  treasurer,  or  in  the  city  of  New- 
York,  upon  the  comptroller,  for  the  proceeds,  as  direc- 
ted by  special  statutes.  They  must  also  account  to  the 
court  of  sessions  of  the  county,  for  all  money  so  receiv- 
ed by  them,  and  for  the  application  thereof,  from  time 
to  time,  and  may  be  compelled  by  that  court  to  render 
that  account  at  any  time. 

Substantially  the  same  as  1  £.  5.,  3ci  ed.  784,  see.  li. 

§  1010.  In  those  counties  where  all  the  poor  are  a 
charge  upon  the  county,  the  superintendents  of  the 
poor  are  vested  with  the  same  powers,  as  are  given  by 
this  title  to  the  overseers  of  the  poor  of  a  town,  in  res- 
pect to  compelling  relatives  to  maintain  poor  persons, 
and  in  respect  to  the  seizure  of  the  property  of  a  parent 
absconding  and  abandoning  his  family :  and  ar3  entitled 
to  the  same  remedies  in  their  names,  and  must  perform 
the  duties  required  by  this  title,  of  overseers,  imd  are 
subject  to  the  same  obligations  and  control. 

Substantially  the  same  as  1  TL  S.,  Zd  ed.  7S4,  tec.  13. 
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TITLE    X. 

OF  PROCEEDINGS   RESPECTING  MASTERS,    APPRENTICES   AND 

SERVANTS. 

Sbctxon  1011.    Complaint  against  apprentice  or  terrant,  for  absenting  himaelfi  or 

reftising  to  serve,  or  for  a  misdemeanor  or  ill  beharior. 
1U12.    Warranty  when  complaint  is  mtde  in  the  absence  of  the  defendant. 

1013.  Warranty  by  whom  and  how  executed. 

1014.  Hearing  the  complaint,  and  committing  or  discharging  the  defend- 

ant. 

1015.  Complaint  against  the  master,  for  cmelty,  misasage  or  violation  of 

duty. 

1016.  Hearing  the  complaint,  and  dismissing  it  or  discharging  the  ap* 

prentice  or  servant. 

1017.  Preceding  sections,  not  applicable  to  apprentice  with  whom  mo- 

ney is  received  or  agreed  for. 

1018.  Complaint  against  master  in  such  case,  and  direction  thereon. 

1019.  If  complaint  not  compromised,  the  master  to  be  held  to  appear  at 

sessions. 

1020.  Proceedings  thereon,  and  order  of  the  coart. 

1021.  Complaint  by  master  against  cleric  or  apprentice,  where  money  is 

paid  or  agreed  for.    Clerk  or  apprentice,  when  held  to  appear  at 
sessions. 

1022.  Proceedings  thereon,  and  order  of  the  court. 

1023.  1024.    Indenture  or  contract  of  service,  how  assigned  on  death  of 

master* 

§  1011.  If  an  apprentice  or  servant,  lawfully  bound 
to  service  as  prescribed  by  special  statutes,  wilfully  ab- 
sent himself  therefrom,  without  the  leave  of  his  master, 
or  refuse  to  serve  according  to  his  duty,  or  be  guilty  Of 
any  misdemeanor  or  ill  behavior,  his  master  may  take 
him  before  a  justice  of  the  peace  or  police  justice  in  the 
county,  or  before  the  mayor,  recorder  or  city  judge  of 
the  city  where  he  resides,  and  make  complaint  of  the 
facts  under  oath,  or  may,  without  taking  him  before 

the  magistrate,  make  the  like  complaint. 
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§  1012  If  the  complaint  be  made  in  the  absence  of 
the  defendant,  and  the  facts  be  proved  to  the  satisfac- 
tion of  the  magistrate,  he  must  issue  a  warrant,  si^ed 
by  him,  with  his  name  of  office,  to  a  peace  officer  of 
the  county  or  city,  commanding  him  to  arrest  the  de- 
fendant and  bring  him  before  the  magistrate  forthwith 
or  at  a  specified  time  and  place,  to  answer  the  com- 
plaint. 

§  1013.  The  peace  officer  must  accordingly  execute 
the  warrant,  by  arresting  the  defendant  and  taking  him 
before  the  magistrate. 

The  last  three  sections  are  more  full  and  explicit  than  the 
corresponding  provisions  of  the  Revised  Statutes,  though 
similar  in  their  general  spirit.  Those  provisions  are  as  fol- 
lows: 

"  If  any  such  person  shall  refuse  to  serve  according  to  the 
provisions  of  this  title,  or  the  terms  of  his  contract  or  indea- 
tures,  his  master  may  apply  to  any  justice  of  the  peace  of  the 
county,  or  to  the  mayor,  recorder  or  any  alderman  of  the 
city,  where  he  shall  reside,  who  shall  be  authorised  by  war- 
rant or  otherwise,  to  send  for  the  person  so  refusing,  and  if 
such  refusal  be  persisted  io,  to  commit  such  person,  by  war- 
rant, to  the  bridewell,  house  of  correction,  or  common  jail  of 
the  city  or  county,  there  to  remain  until  such  person  will  con* 
sent  to  serve  according  to  law."     2  R.  S.  3d  ed.  219,  sec.  29. 

"  On  complaint  being  maJe  on  oath,  by  any  master,  touch* 
ing  any  misi^emeanor  or  ill  behavior  of  any  such  person,  w 
any  two  justices  of  the  peace  of  the  county,  or  to  the  majoTi 
recorder  and  alderman  of  any  city,  or  any  two  of  them,  it 
shall  be  their  duty  to  cause  the  person  complained  of,  to  be 
brought  before  them,  and  to  hear,  examine  and  detemioe  the 
complaint."     2  R.  S.  3d  ed.  219,  sec.  30. 

§  1014.  The  magistrate  must  immediately,  or  at  a 
time  to  which  he  may,  for  good  cause,  adjourn  the 
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matter,  proceed  to  hear  the  allegations  and  proofs  of 
the  parties,  and  if  the  complaint  appear  to  be  well 
founded,  must  commit  the  defendant  to  the  county  jail, 
or  in  the  city  of  New- York,  to  the  city  prison  of  that 
city,  for  not  exceeding  one  month,  at  hard  labor,  where 
he  must  be  confined  in  a  room  with  no  other  person ; 
or  may,  by  a  certificate,  signed  by  him  with  his  name 
of  office,  discharge  the  defendant  from  the  service  of 
his  master,  and  the  master  from  all  obligations  to  the 
defendant* 

Substantially  tbe  same  as  2  R.  S.  3d  ed.  219,  sec.  31. 

§  1015.  If  a  master  be  guilty  of  cruelty,  misusage, 
refusal  of   necessary  provisions  or  clothing,   or  any 

other  violation  of  duty  towards  his  apprentice  or  ser- 
vant, as  prescribed  by  special  statutes,  or  by  the  in- 
denture or  contract  of  service,  the  apprentice  or  servant 
may  make  complaint  on  oath,  to  any  two  of  the  magis- 
trates mentioned  in  section  1011,  who  must  summon 
tbe  defendant  before  them,  at  a  specified  time  and 
place* 

§  1016.  The  magistrates  must  immediately,  or  at  a 
time  to  which  they  may,  for  good  cause,  adjourn  the 
matter,  proceed  to  hear  the  allegations  and  proofs  of 
the  parties,  and  if  the  complaint  be  well  founded,  must, 
by  a  certificate  under  their  hands,  with  their  name  of 
office,  discharge  the  apprentice  or  servant  from  the 
service  of  his  master;  or  if  not,  they  must,  by  a  similar 
certificate,  dismiss  the  complaint. 
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The  las»t  two  sections  are  substituted  for  the  rollowing  pro» 
vision  of  the  Revised  Statutes  :  *^  If  any  master  shall  be  guilty 
of  any  cruelty,  misusage,  refusal  of  oecessary  provisioiit  or 
clothing,  or  any  other  violation  of  the  provisions  of  thii Title, 
or  of  the  terras  of  the  indenture  or  contract,  towards  toy 
such  person  so  bound  to  service,  such  person  may  make  com^ 
plaint  to  any  two  of  the  officers  specified  in  the  preceding 
thirtieth  section,  who  shall  summon  the  parties  before  them, 
and  examine  into,  hear  and  determine  tho  complaint,  and  by 
certificate  under  their  hands,  discharge  such  person  from  hit 
obligation  of  service.'^    2  R  S.  3d  ed.  219,  see.  32. 

§  1017.  The  preceding  sections  of  this  title  do  not 
extend  to  an  apprentice,  whose  master  has  received,  or 
is  entitled  to  receive,  a  sum  of  money  with  him,  as  a 
compensation  for  his  instruction. 

Same  bs  2  R.  S.,  3d  ed.  219,  sec.  ^3. 

§  1018.  Where  money  is  paid  or  agreed  to  be  paid, 
on  binding  out  a  clerk  or  apprentice,  he  may  make  the 

complaint  mentioned  in  section  1015,  and  the  magis- 
trates to  whom  it  is  made,  must  examine  it,  as  provided 
in  section  1016,  and  on  such  examination,  may  make 
such  order  and  direction  between  the  parties,  as  the 
justice  of  the  case  may  require. 

Same  as  2  R.  S.  3d  ed.  219,  sec.  34. 

§  1019.  If,  in  the  case  mentioned  in  the  last  section, 
the  complaint  cannot  be  compromised,  the  magistrates 
must  take  a  written  undertaking  from  the  master,  for 

his  appearance  at  the  next  court  of  sessions  of  the 
county,  in  a  sum,  and  with  sureties  approved  by  them. 

Same  ms  2  R.  8.  3d  ed.  219,  tec.  36. 
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§  1020.  Upon  hearing  the  parties,  the  court  may,  by 
an  order  entered  upon  the  minutes,  direct  that  the  clerk 
or  apprentice  be  discharged  from  service,  and  that  the 
money  paid  or  agreed  for  in  binding  him  out,  be  refund- 
ed, if  paid,  to  the  person  who  advanced  it,  or  his  per- 
sonal representatives,  or  if  not  paid,  that  it  be  dis- 
charged, and  that  any  security  given  therefor  be  deliv- 
ered up  or  cancelled. 

Same  as  2  R.  S.  3d  ed.,  219,  220,  sec.  36. 

§  1021.  The  master  of  a  clerk  or  apprentice,  where 
money  is  paid  or  agreed  for  on  binding  him  out,  may 
make  the  complaint  mentioned  in  section  1011,  and 
the  magistrate  to  whom  it  is  made,  must  proceed  there- 
upon, as  provided  in  sections  1012  to  1014,  both  in- 
clusive, and  may  discharge  the  complaint,  or  if  in  his 
opinion  it  be  well  founded,  may  take  a  written  under- 
taking, in  a  sum  and  with  sureties  to  be  approved  by 
him,  for  the  appearance  of  the  clerk  or  apprentice  at 

the  next  court  of  sessions  of  the  county. 

Same  as  2  JZ.  5.,  3d  ed.,  220,  sec.  37. 

§  1022.  Upon  hearing  the  parties,  the  court  may  pro- 
ceed as  provided  in  section  1020,  and  may  punish  the 
clerk  or  apprentice,  by  fine  or  imprisonment,  or  both,  as 
for  a  misdemeanor. 

Same  as  2  it  <S.,  3(2  ed.,  220,  ^ec.  33 
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§  1023.  Upon  the  death  of  a  master  to  whom  a  per- 
son has  been  bound  to  service,  as  clerk,  apprentice 
or  servant,  by  the  county  superintendents  of  the  poor, 
or  by  the  overseers  of  the  poor,  or  in  the  city  of  New- 
York,  by  the  governors  of  the  ahns-house,  the  personal 
representatives  of  the  master  may,  with  the  written 
consent  of  the  clerk,  apprentice  or  servant,  acknow- 
ledged before  a  justice  of  the  peace  or  police  justice, 
assign  the  indenture  or  contract  of  service  to  another, 
who  thereby  becomes  vested  with  all  the  rights  of  the 
master. 

Same  bb  2  R.  5.,  3d  ed.  220,  sec.  41. 

§  1034.  li^  in  the  case  mentioned  in  the  last  section^ 
the  written  consent  of  the  clerk,  apprentice  or  servant 
be  refused,  the  assignment  may  be  made  with  the  same 
effect,  under  an  order  of  the  court  of  sessions  of  the 
county,  upon  fourteen  days  notice  of  the  application 

therefor,  to  the  apprentice,  or  to  his  parent  or  guardian, 
if  there  be  any  in  the  county. 

Same  as  2  A.  iS ,  3d  ed.  220,  iU.  42. 
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TllLE  II. 

OF   CRIMINAL  STATISTICS. 

Skction  1U25.    CICpics  of  courts  of  oyer  and  terminer,  and  sessions  and  city  eourtSy 

to  transmit  statement  to  secretary  of  state. 
W2Bf  1027.    Report  of  sheriff  respecting  persons   convicted  at    thOM 

eourtsy  and  at  police  eonrtt. 
U^.    Form  of  report. 

1029.    Sheriff  to  make  certain  Inquiries,  to  enable  him  to  make  report. 
103U.    Compensation  of  sheriA 

1031.  Magistrates  holding  police  courts,  to  give  Information  to  sheriff 

and  to  make  certain  inquiries. 

1032.  Copies  of  certificates  of  conviction  in  police  courts,  to  be  trans- 

mitted to  secretary  of  state  by  county  clerk. 

1033.  Clerks  of  police  courts  to  transmit  transcripts  of  convictions  to 

secretary  of  state. 

1034.  Penalty  for  neglect  to  comply  with  provisions  of  this  title. 

1035.  Secretary  of  state  to  cause  this  title  to  be  published,  and  to  re- 

port annually  the  information  obtained  pursuant  thereto. 

In  a  note  to  a  corresponding  portion  of  the  code  of  civil 
procedurci  the  Commissioners  have  given  the  reasons  vrhkh 
have  influenced  them,  in  proposing  a  plan  for  collecting  the 
statistics  of  litigation.  The  same  reasons  apply  to  the  pro- 
visions of  this  title.  There  are  other  reasons  also,  of  great 
weight.  The  increase  or  diminution  of  crime,  affords  \ik%  best 
means  of  determining  the  effect  of  particular  laws,  as  well  as 
the  general  tendency  of  the  public  morals.  Without  this 
knowledge,  legislators  must  grope  their  way  in  the  dark. 

The  provisions  of  this  title  are  taken  from,  and  are  in 
substantial  conformity  with,  2  R,  S.y  3d  ed.,  833 — 835,  sec, 
52—68. 

§  1025.  Within  ten  days  after  the  adjournment  of  a 
court  of  oyer  and  terminer  or  of  sessions,  or  of  a  city 
court,  the  clerk  must  transmit  to  the  secretary  of  state, 
by  mail,  a  certified  statement  of  the  number  of  indict- 
ments tried  thereat,  specifying  the  number  for  each  of- 
fence, the  number  on  which  convictions  were  had,  the 
number  on  which  the  defendant  was  acquitted^  and  the 
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number  of  indictments  against  persons  dischai^d 
without  trial,  specifying  the  number  for  each  offence. 

§  1026.  Within  ten  days  after  the  adjournment  of 
each  of  the  courts  mentioned  in  the  last  section,  the 
sheriff  of  the  county  where  it  was  held,  must  report  by 
mail  to  the  secretary  of  state,  the  name,  occupation, 
age,  sex,  and  native  country  of  every  person  convicted 
at  that  courti  of  a  public  offence,  with  the  degree  of 
instruction  which  each  person  convicted  has  received, 
and  such  other  information  in  relation  to  the  persons 
so  convicted,  and  their  offences,  as  the  secretary  of 
state  may  require. 

§  1027.  A  report  must  be  made,  in  like  manner,  by 
the  sheriff  of  every  county  in  which  there  is  a  city,  in 

respect  to  persons  convicted  at  a  city  or  police  court, 
held  within  that  city.  The  report,  in  respect  to  city 
courts,  must  be  made  within  thirty  days  after  the  ad- 
journment of  each  of  those  courts;  and  in  respect  to 
the  police  courts,  on  the  first  days  of  January  and  July 
in  each  year. 

§  1028.  The  report  required  by  the  last  three  sections, 
must  be  made  in  the  form  prescribed  by  the  secretary 
of  state. 

§  1029.  To  enable  the  sheriff  to  make  his  report,  he 
may,  either  before  or  after  conviction,  by  himself  or  his 
deputies,  make  all  necessary  inquiries  of  the  persons 
convicted,  and  of  the  keeper  of  a  jail,  penitentiary^  or 
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other  priflon  where  the  persons  convicted  are  confined, 
as  well  as  of  all  other  persons. 

§  1030.  The  sheriff  is  entitled  for  his  services,  to  a 
reasonable  sum,  to  be  audited  and  allowed  by  the  board 
of  supervisors  of  his  county,  and  to  be  paid  from  the 
4^ounty  treasury. 

§  1031.  Every  magistrate  holding  a  police  court  at 
which  a  person  is  convicted  of  a  public  offence,  must, 
on  being  so  required,  furnish  to  the  sheriff  of  the 
county,  all  the  information  he  can  obtain,  to  enable  the 
sheriff  to  make  the  report  required  by  section  1027, 
and  must  ihake  such  inquiries  of  the  persons  convicted 
before  them,  and  of  others,  as  the  secretarj^  of  state 
may  direct. 

§  1032.  When  a  county  clerk  transmits  to  the 
secretary  of  state,  transcripts  of  convictions  had  in 
courts  of  oyer  and  terminer  or  of  sessions,  or  in  a  city 
court,  he  must  transmit  therewith,  copies  of  all  certifi- 
cates of  convictions  in  police  courts,  filed  with  him. 

§  1033.  The  clerk  of  each  police  court  in  the  city  and 
county  of  New- York,  must,  on  the  first  day  of  every 
month,  transmit  by  mail,  to  the  secretary  of  state,  a 
transcript  of  the  entry  of  every  conviction  had  in  that 
court,  during  the  preceding  month,  containing  the  name 
of  the  offender,  a  description  of  the  offence,  and  the 
judgment  upon  the  conviction. 

fcRIM.   CODE.]  30 


46$  THE  CODS  or 

§  1084.  For  every  neglect  of  a  magistrate,  clk»k,  cr 
sheriff,  to  comply  with  the  requirements  of  this  tttkw 
he  forfeits  the  sum  of  fifty  dollars,  to  be  recovered  in  » 

civil  action,  in  the  name  of  the  people  of  this  stste. 

§  1035.  The  secretary  of  state  must  cause  this  title  t» 
be  published,  with  forms  and  instructions  for  the  ex- 
ecution of  the  duties  therein  prescribed,  and  ta 
be  distributed  among  the  ofiBicers  therein  mentioai* 
tioned ;  the  expense  of  which  must  be  paid  Vf  Ikr 
treasurer,  on  the  warrant  of  the  comptroller.  He  mat 
also  annually  report  to  the  legislature,  the  results  ot 
the  information  obtained  in  pursuance  of  this  title. 

TITLE  111. 

MISCELLANEOUS   PROVISIONS,   RESPECTING  SPECIAL  P-R0C^EDING» 

OF   A   CRIMINAL   NATURE. 

ISbction  1Q36.  Parties  to  a  ipaelAl  proeeeding,  how  detignatad. 

1U37.  ProTiiioni  of  Metion  751,  reipeetiiif  eatitling  afldavitt,  qpplicpfetok. 
1038.  Courts  and  magiitrates  to  issae  8abpflBiiai>  and  pvnith  diaoliartlf>« 
of  witnetses. 

§  1036.  The  party  prosecuting  a  special  proceedii^cf 
a  criminal  nature,  is  designated  in  this  code  as  the 
complainant,  and  the  adverse  party  as  the  defendants 

§  1037.  The  provisions  of  section  751,  in  secpect  to 

entitling  affidavits  in  a  criminal  action,  are  appIicaUr 
to  special  proceedings  of  a  criminal  nature. 

See  see.  761,  p.  319. 

§  1038.  The  courts  and  magistrates  before  whom  a 
special  proceeding  is  prosecuted,  may  issue  subpconas 
for  witnesses,  and  punish  their  disobedience  in  the 
manner  as  in  a  criminal  action. 

See  fee  670,  674,  676,  681,  p.  315—320. 
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PART  VII. 


€H  the  cottn  In  crimlval  acttoMt  and  proceeiElngt. 

fi^TiON  1039.  Former  fees  abolithed,  and  prorSsionB  of  thii  eode  suhstitntcd. 
lOK).  Mtgiftrate't  fees. 
1041.  Clerk's  fees. 
104SK.  Peace  officer's  fees. 
1043.  Bherirs  fees. 
1014.  Feesy  how  chargeable. 

The  rate  of  fees  in  this  ptrt^  instead  of  being  regulated  in 
reference  to  each  particular  service  rendered,  is^  in  conformity 
with  the  fee  bill  in  the  code  of  civil  procedure,  bpsed  upon  » 
fair  equivalent  in  each  consecutive  stage  of  the  proceedings. 
The  inducement  which  the  present  fee  bill  in  criminal  cases^ 
2  R.  S.,  3d  ed.  835  -  841^  sec.  1  -  33,  holds  out,  to  swell  the 
costs,  by  crowding  into  the  case  as  many  services  as  possible^ 
whether  necessary  or  not,  is  thus  taken  away.  Tlie  particu- 
lar allowances  proposed  in  this  part,  have  been  carefully  con-^ 
sidered,  and  are  deemed  just. 

§  1039.  All  statutes,  establishing  or  regulating  the 
costs  or  fees  of  public  officers,  in  criminal  actions  or 
proceedings,  are  repealed ;  and  hereafter,  the  only  costs 
or  fees  allowed  in  a  criminal  action  or  proceeding,  are 
those  provided  by  this  code. 

§  1040.  The  magistrate,  if  he  be  a  justice  of  the 
peace,  or  a  police  justice,  appointed  or  elected  in  a  city« 
village  or  town,  may  receive, 
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For  all  the  proceedings  before  hinii  to  and  including 
the  commitment  or  discharge  of  the  defendant  or  hold* 
ing  him  to  answer,  two  dollars. 

For  all  proceedings  (including  the  trial,  judgment, 
and  commitment,)  had  before  him,  while  holding  a  po- 
lice court,  two  dollars,  br  conducting  a  special  proceed* 
ing. 

For  taking  bail,  after  a  conmiitment  by  another  mag- 
istrate, one  dollar. 

§  1041.  The  clerk  may  receive, 
On  the  trial  of  an  issue,  one  dollar. 
On  entering  judgment,  fifty  cents. 

He  can  receive  no  other  fee,  for  any  service  whatever, 
in  a  criminal  action  or  proceeding,  except  for  copies  of 
papers  delivered  to  a  person  at  his  request,  at  the  rate 
of  five  cenis  for  every  hundred  Avords. 

§  1042.  The  peace-officer  may  receive. 

For  making  an  arrest  fifty  cents,  together  with  five 
cents  for  every  mile  necessarily  travelled  by  him,  in 
rendering  the  service,  and  in  taking  the  defendant  be- 
fore a  court  or  magistrate,  or  carrying  him  to  prison. 

For  serving  a  subpoena,  fifteen  cents,  together  with 
five  cents  for  every  mile  necessarily  travelled  by  him, 
in  rendering  the  service. 

The  board  of  supervisors  may  allow  any  further  com- 
pensation, for  the  service  of  process,  and  for  other  ser- 
vices in  criminal  cases,  which  they  may  think  reasona- 
ble. 
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§  1043.  The  sheriff  may  receive, 

For  summbhing  a  grand  jury,  ten  dollars. 

For  summoning  a  trial  jury,  ten  dollars. 

For  carrying  a  single  convict  to  the  state  prison,  for 
every  mile  necessarily  travelled  from  the  county  prison, 
forty  cents;  two  convicts,  sixty-five  cents ;  more  than 
two  and  not  exceeding  four  convicts,  seventy  cents ; 
five  convicts,  seventy-five  cents ;  for  every  additional 
convict,  such  reasonable  allowance  as  the  comptroller 
may  think  just.  He  may  also  receive,  for  the  mainte- 
nance of  the  convict  on  his  way  to  the  state  prison,  such 
sum  as  he  may  actually  expend  for  it,  not  exceeding 
one  dollar  for  every  thirty  miles  travelled. 

§  1044.  The  fees  allowed  by  the  last  iour  sections,  are 
county  charges,  and  must  be  audited  and  paid  by  the 
board  of  supervisors  of  the  county  in  which  the  services 
were  rendered;  except,  that  the  fees  of  the  sheriff  for 
conveying  convicts  to  the  state  prison,  must  be  paid  by 
the  agent  of  the  prison  to  which  the  convicts  are  car- 
ried, and  by  him  charged  in  his  accounts  with  the  state. 
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GENERAL  PROVISIONS  AND  DEHNITIONS  APPUCABLE 

TO  THIS  CODE. 

8SCTI0N  1045.    Rule  of  construction  of  thii  code. 

1045.    No  part  of  thli  code  retronctlre,  nnlett  exprctdy  wo  deelnred. 

1047.  PreMnt  tense  includes  fnture.    Masculine  includes  feainine  and 

neuter.   SInfular  Indndas  the  plural^  aad  tbu  plunl  the  slnfukr. 
Person  includes  oorporatioo. 

1048.  DeflniUon  of  <<  writlnf  •" 
1048.    Definition  of  «<  oath.'* 
1000.    Definition  of  «<  sifuatare.'* 

1091.  DefiniUon  of  «<  maf  istfute.** 

1092.  Definition  of  **  peace  ofllcer." 

1U93.    To  what  actions  and  proceediufs  this  code  applies. 
10B4.    This  code  to  Uke  efltet  July  1, 1890. 

§  1045.  The  rale  of  the  common  law,  that  penal 
statutes  are  to  be  strictly  construed,  has  no  application 
to*this  code.  This  code  establishes  the  law  of  this 
state,  respecting  the  subjects  to  which  it  relates ;  and 
its  provisions,  and  all  proceedings  under  it  are  to  be 
liberally  construed,  with  a  view  to  promote  its  objects, 
and  in  furtherance  of  justice. 

This  section  declares  the  same  principle  in  reference  to 
^  penal  statutes,  as  is  declared  in  the  code  of  civil  procedure 
respecting  statutes  in  derogation  of,  or  variant  from,  the 
common  law. 

The  rule  applicable  to  penal  statutes,  is  well  settled  to  be, 
that  they  are  to  be  strictly  construed;  Sprague  v.  BirdsaU^  2 
Cowen,  419;  that  they,  as  well  as  statutes  in  derogation  of 
the  common  law,  are  not  to  be  extended  beyond  their  express 
words,  or  their  clear  import;  Sharp  v.  Speir,  4  Hill,  76; 
Sharp  V.  Johnson^  4  Hill,  93 ;  Bennett  v.  Wardj  3  Caines, 
269;  Halleti  v.  JWtnon,  14  Johns.,  273;  and  that  it  is  not 
open  to  an  equitable  constr  action.  Myers  v.  Foster ^  6  Cowen, 
667.  This  rule  differs  from  that  applicable  to  ordinaiy  sta- 
tutes, which  is,  that  they  are  to  be  so  construed  as  to  give 
effect  to  the  will  of  the  legislature,  as  either  expressed  in  the 
language  of  the  statute  itself,  or  as  deducible  from  the  fair 
and  reasonable  import  of  its  terms,  its  object,  the  eril  to  be 
remedied,  and  the  circumstances  under  which  it  was  passed. 
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If  any  reason  were  wantingi  to  show  the  inutility,  not  to 
*«ay  absurdity  of  this  distinction,  it  is  to  be  found  in  the  re« 
finements  and  subtleties  to  which  it  has  led,  and  of  which 
«ome  idea  may  be  formed,  from  the  specimens  already  g^ren, 
in  the  remarla  of  the  Commissioners  on  the  existing  rules  of 
pleading.    See  p.  144,  146. 

This  section  is  proposed,  for  the  purpose  of  abrogating  a 
4listinction  which  has  in  it  no  principle  of  substantial  justice, 
4uid  whose  highest  aim,  practically  considered,  seems  to  be,  to 
render  the  law  inconsistent  with  its  spirit,  and  as  a  conse- 
quence, absurd  and  ridiculous. 

§  1046.  No  part  of  this  code  is  retroactive,  unless  ex- 
pressly so  declared. 

M§  1047.  Unless  when  otherwise  provided,  words  used 
in  thijB  code  in  the  present  tense,  include  the  future  as 
well  as  the  present.  Words  used  in  the  masculine  gen- 
tler comprehend  as  well  the  feminine  and  neuter.  The 
^angular  number  includes  the  plural,  and  the  plural 
the  singular.  And  the  word  person  includes  a  corpora- 
tion, as  well  as  a  natural  person. 

•§  1048.  The  term  "  writing  "  includes  printing. 

<§  1049.  The  term  ^'  oath,"  includes  an  affirmation. 

i  1050.  The  term  ^^  signature,"  includes  a.mark,  when 
the  person  cannot  write ;  his  name  being  written  near 
it,  and  the  mark  being  witnessed  by  a  person  who 
writes  his  own  name  as  a  witness,  except  to  an  affida- 
Tit  or  deposition,  or  a  paper  executed  before  a  judicial 
officer ;  in  which  case  the  attestation  of  the  officer  is 
«ifficient. 
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§  1001.  Unless  when  otherwise  provided,  the  term 
"  magistrate ''  signifies  any  one  of  the  magistrates 
mentioned  in  section  147. 

See  p.  69,  70. 

§  1052.  Unless  when  otherwise  provided,  the  term 

*'  peace  officer,"  signifies  any  one  of  the  officers  men- 
tioned in  section  154. 

See  p.  73. 

§  1053.  This  code  applies  to  criminal  actions,  and  to 
all  other  proceedings  in  criminal  cases  which  are  here- 
in provided  for,  from  the  time  when  it  takes  effect.; 
and  all  sach  actions  and  proceedings,  theretofore 
commenced,  must  be  conducted  in  the  same  man- 
ner as  if  this  code  had  not  been  passed ;  except,  that 
sections  16  to  59,  both  inclusive ;  84  to  87,  both  in* 
elusive ;  97  to  99,  both  inclusive ;  145  to  842  both  in- 
clusive; 884 to  896,  both  inclusive;  and  1039 to  1052, 
both  inclusive,  apply  thereto,  so  far  as  they  are  appli- 
cable; without  prejudice  however  to  [any  proceeding 
already  had  therein. 

§  1054.  This  code  shall  take  effect,  on  the  first  day  of 
July,  1860. 
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APPENDIX: 


REFERRED  TO  IN  SECTION  293,  OF  THIS  CODE,  AND 
CONTAINING  THE  MANNER  OF  STATING  THE  ACT 
CONSTITUTING  THE  OFFENCE. 

The  forms  given  in  this  Appendix,  embrace  a  few  only  of  the  in- 
dictments for  public  offences.  The  Commissioners  have  selected 
them  promiscuously,  from  a  large  number  which  they  had  prepared 
and  considered.  Believing,  however,  that  the  foims  here  presented 
will  sufficiently  illustrate  the  principles  upoa  which  indictments 
should  be  drawn,  they  have  deemed  it  unnecessary  to  swell  their  re- 
port, by  the  addition  of  a  larger  number. 

The  prefatory  matter    is  stated  in  section    292»  f.  150, 
151.    The  forms  given,  follow  that  statement. 

No.  1. 

IN  AN  INDICTMENT  FOR  MURDER. 

Without  the  authority  of  law,  and  with  malice  afcrc- 
thought,  killed  C.  D.,  by  [shooting  him  Avith  a  gun  or 
pistol,  or,  by  administering  to  him  poison,  or,  by  push- 
ing him  into  the  river,  whereby  he  was  drowned,  or,  by 
throwing  him  from  the  window  of  a  building,  or,  by 
means  unknown  to  the  grand  jury,  or  as  the  case  may 
be.] 

In  this  form,  the  words  ''  with  malice  aforethought,"  are 
used  in  the  same  sense  in  which  they  are  understood  in  tbe 
existing  forms  of  indictment  for  murder;  and  are  intended  to 
comprehend  the  several  divisions  of  that  offence,  as  it  b  de*, 
fined  by  statute.    2  A  £.,  3d  ti.  746,  stc.  5. 
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IN  AN  INDICTMENT  FOE  ARSON. 

No.  2. 
ArscUf  in  tke  first  degree. 

Wilfully  set  fire  to,  [or  burned,]  in  the  night  time,  a 
dwelling  house,  in  which  there  was  at  the  time,  a  hu- 
man being,  namely,  CD.,  [or  whose  name  is  unknown 
to  the  grand  jury.] 

2  R.  5.,  3d  ed,  747,  sec.  9. 

No.  3. 

Arson  J  in  the  second  degree. 

Wilfully  set  fire  to,  [or  burned,]  an  inhabited  dwell- 
ing house  in  the  day  time,  in  which  there  was  at  the 
time,  a  human  being  namely  C.  D.,  [or  wliose  name  is 
unknown  to  the  grand  jury.] 

2  it.  iSf.  3d  ed.  765,  tec.  1. 

No.  4. 

or, 

Wilfully  set  fire  to,  [or  burned,]  in  the  night  time  a 
shop,  [or  warehouse,  or  building,]  (not  being  a  dwell- 
ing house,  in  which  there  was  at  the  time  a  human  be* 

ing,)  and  which  shop,  [or  warehous«3  or  braiding,]  was 
adjoining  to,  [or  within  the  curtilage  of]  an  inhabited 
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dwelling  house,  bo  that  sach  house  was  endangered  by 
such  firing. 

3  JR.  S.J  Zdjd.  755,  sec.  2. 

No.  5. 

Arsonjin  the  third  degree. 

Wilfully  set  fire  to,  [or  burned,]  in  the  day  time,  a 
shop,  [or  warehouse  or  building,]  (not  being  a  dwelling 
house  in  which  there  was  at  the  time  a  human  being,) 
and  which  shop,  [or  warehouse  or  building]  was  ad- 
joining to,  [or  within  the  curtilage  of  ]  an  inhabited 
dwelling  house,  so  that  such  house  was  endangered  by 
such  firing. 

2  R.  S.J  Zd  ed.,  755,  sec.  3. 

No.  6. 
or, 

Wilfully  set  fire  to  [or  burned]  in  the  night  time,  the 
house  of  C.  D.,  (not  being  a  dwelling-house  in  which 
there  was  at  the  time  a  human  being,  nor  a  shop,  or 
warehouse,  or  building)  adjoining  to,  [or  within  the 
curtilage  of,]  an  inhabited  dwelling-house  which  was 
endangered  by  such  firing.) 

2  R.  5,  3d  ed.  755, fee.  4. 

No.  7. 

« 

or, 

Wilflilly  burned  th6  ship  named  the  ,  which 

« 

iit  the  time  insured  by  the  Insurance  com- 
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pany  of  the  city  of  New- York,  against  loss  or  damage 
by  fire,  with  intent  to  prejudice  such  insurers. 

2  R.  S,3(ied.,755,  SCC.6. 

No.  8. 

^rson^  in  the  fourth  degree* 

In  the  day  time,  wilfully  set  fire  to  [or  burnedj  the 
house  [or  building]  of  C.  B.,  (not  being,  &c.,  [as  in  No. 
5,  to  the  end.] 

2  R.  5.,  3d  ed.y  755,  sec.  6. 

No.  9. 

or. 

Wilfully  set  fire  to  [or  burned]  a  saw-mili  [or  carding 
machine,  or  a  building  containing  a  carding  machine, 
or  a  stack  of  grain,  or  a  stack  of  hay,]  not  belonging  to 
the  said  A.  B. 

2  J?.  S.,  3d  ed.y  755,  sec,  7. 

IN  AN  INDICTMENT  FOR  MANSLAUGHTER. 

No.  10. 
Manslaughter  <^  in  the  first  degree. 

Was  engaged  in  the  perpetration  of  the  following 
misdemeanor:  [stating  it,  as  in  an  indictment  therefor.] 

And  the  said  A.  B.,  while  engaged  in  the  perpetration 
of  such  misdemeanor,  without  a  design  to  effect  death, 
by  his  act,  [or  procurement,  or  culpable  negligence,] 
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kiHed  C.  D.,  by  [striking  him  with  a  club,  or  by  other 
means,  to  be  stated  as  in  No.  1.] 

2  JR.  S.,  3d  ed.j  750,  sec.  6,  subd.  1. 

No.  11. 

Deliberately  assisted  one  C.  D.  in  the  commis- 
sion of  self  murder,  which  crime  the  said  C.  D.  then 
and  there  committed,  by  hanging  himself  by  the  neck 
Until  he  was  dead,  [or  as  the  case  may  be.] 

2  JR.  5.,  3rf  ed.y  750,  sec.  7. 

No.  12. 

Manslaughter^  in  the  second  degree. 

Killed  C.  D.,  in  the  heat  of  passion,  but  in  a  cruel  and 
unusual  manner,  and  not  under  such  circumstances  as 
to  constitute  excusable  or  justifiable  homicide,  by  strik- 
ing him  with  a  club,  [or  stating  the  means  according 
to  the  fact.] 

2  R.  S.J  3d  ed.,  750,  sec.  10. 

No.  13. 

Manslaughierj  in  the  third  degree. 

Unnecessarily  killed  one  C.  D.  by  striking  him 
with  a  club,  [or  stating  the  means,  according  to  the 
filet,]  while  resisting  an  attempt  by  the  said  C.  D.  to 
commit  an  assault  and  battery  upon  him,  [describing 
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the  offence  o?  unlawful  act  attenipted,  according  to  the 
fact.] 

2  R.  S.J  9d  §d.j  760,  i§c.  11. 

OTj 

No.  14. 

Was  the  owner  of  a  hull,  [or  other  mischievous  ani* 
maly  describing  it,]  and  knowing  its  propensities^  wil* 
fully  suffered  such  bull  to  run  at  large,  [or  kept  it 
without  ordinary  care,]  and  the  said  bull,  while  ap  at 
large,  [or  not  confined,]  killed  one  C.  D.,  who  took  all 

the  precautions  which  the  circumstances  would  permit, 
to  avoid  such  bull. 

2  R.  5.,  3d  ed.,  751,  sec.  14. 

or. 
No.  16. 

Was  managing  a  steamboat  called  the 
for  gain,  and  wilfully  [or  negligently]  received  on  board 
so  many  passengers  [or  such  a  quantity  of  lading]  that 
the  said  boat  sunk,  [or  was  overset,]  whereby  C.  D.,  who 
was  on  the  said  boat,  was  drowned,  [or  otherwise  kill- 
ed, according  to  the  fact.] 

2  JR.  5 ,  3d  ed.j  Ifil,  sec.  16. 


IN  AN  IMDICIMSNT  FOR  RAPE. 

» 

No.  16. 

Forcibly  ravished  E.  F.,  a  woman  of  the  age  of  ten 
years  or  upwards. 

2  A.  S.J  3d  ed.  762,  sec.  22,  tuU.  2. 

or, 
No.  17. 

Carnally  and  unlawfully  knew  G.  H.,  a  female  child 
under  the  age  of  ten  years, 

2  JR.  S.J  Zd  ed.y  752,  tec.  22,  suibd.  1. 

IN  AN  INDICTMENT  FOR  ROBBERY. 

No.  18. 
Bobbery y  in  iht  fint  degree. 

Feloniously  took  a  gold  watch,  [or  as  the  case  may 
1)eJ  the  property  of  C.  D.,  from  his  person  and  against 
his  will,  by  violence  to  his  person,  [or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  person.] 

2  H  S.y3d  ed.,  764,  sec.  66. 

or, 
No.  19. 

Feloniously  took  a  gold  watch,  [or  as  the  case  may 
be,]  the  property  of  C.  D.,  in  his  presence  and  against 
his  will,  by  violence  to  his 'person,  [or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  person.] 

2  R.  5.,  3<I  ed.y  764,  sec.  66. 
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No.  20. 
Robbery  J  in  the  acmd  degree. 

Feloniously  took  a  gold  watch,  [or  as  the  case  may 
be,]  the  property  of  C.  D„  in  his  presence  [or  from  his 
person,]  which  was  delivered  [or  suffered  to  be  taken] 
through  fear  of  some  injury  to  his  person  [or  property, 
or  to  the  person  of  a  relative  or  member  of  his  family,] 
threatened  to  be  inflicted  at  a  different  time,  which  fear 
was  produced  by  the  threats  of  the  said  A.  B. 

2  R.  S.J  3d  ed.^  764,  lec.  56. 

IN  AN  INDICTMENT  FOR  GRAND  LARCENY. 

No.  21. 

Feloniously  took  and  carried  away  a  gold  watch,  [or 
as  the  case  may  be,]  the  personal  property  of  C,  D.,  [or 
of  a  person  whose  name  is  unknown  to  the  grand  jury,] 
of  the  value  of  more  than  twenty-five  dollars. 

2  R.  S.J  3d  ed.j  765,  sec.  63. 
No.  22. 

Feloniously  took  and  carried  away,  in  a  dwelling- 
house,  [or  ship,  or  vessel,]  a  gold  watch,  [or  as  the  case 
may  be,]  the  personal  property,  &c.,  as  in  No.  21,  to  the 
end. 

2  R.  S.J  3d  ed.j  765,  sec.  64. 
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No-  23. 

Feloniously  took  and  carried  away,  in  the  night  time, 
from  the  person  of  C.  D.,  a  gold  watch,  [or  as  the  case 
may  be,]  the  personal  property  of  the  said  C.  D.,  [or  of 
a  person  whose  name  is  unknown  to  the  grand  jury,]  of 
the  value  of  more  than  twenty-five  dollars. 

2  R.  S.^  3d  ed.,  765,  sec.  65. 

IN  AN  INDICTMENT  FOR  PETIT  LARCENY. 

No.  24. 

Stole,  took  and  carried  away  a  silver  watch,  [or  as 
the  case  may  be,]  the  personal  property  of  C.  D.,  [or  of 
some  person  unknown  to  the  grand  jury,]  of  the  value 
of  twenty-five  dollars  or  under. 

2  R,  S.,  3d  6d.,776,  sec,  1. 

IN  AN  INDICTMENT  FOR  BURGLARY. 

No.  25. 

Burglary  J  in  the  first  degree. 

Broke  into  and  entered  in  the  night  time,  the  dwel- 
ling-house of  C.  D.,  in  which  there  was  at  the  time  a 
human  being,  namely,  the  said  C.  D.,  [or,  whose  qiame 
is  unknown  to  the  grand  jury,]  with  intent  to  commit 
larceny,  [or  other  public  offence,  describing  it  general- 
ly] therein,  by  forcibly  bursting  or  breaking  the  wall 
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[or,  an  outer  door,  or,  a  window,  or,  a  shutter  of  a  win- 
dow,] of  such  house,  [or  as  the  case  may  be.  J 

2  R.  S.^  3d  ed.  756,  sec.  10,  subd.  1 . 

No.  26. 

Broke  into  and  entered,  in  the  night  time,  the  dwel- 
ling house  of  C.  D.,  in  which  there  was  at  the  time  a 
human  being,  namely,  the  said  C.  D.,  [or,  whose  name 
is  unknown  to  the  grand  jury,]  with  intent  to  commit 
larceny,  for  any  other  public  offence,  describing  it  gen- 
erally,] therein,  by  unlocking  an  outer  door  by  means 
of  false  keys,  [or  by  picking  the  lock  of  an  outer  door. J 

2  R.  S,^  3d  ed.  756,  sec.  10,  subd.  1. 

No.  27. 

Burglary  J  in  the  second  degree. 

Broke  into  and  entered,  in  the  day  time,  the  dwelling 
house  &e.,  [as  in  Nos.  25,  and  26,  to  the  end.| 

2  R.  S.,lid  ed.  156,  sec.  11. 

No.  2s. 
Ijui'o/itry,  in  the  third  digree. 

Broke  nnd  oiitorod,  in  the  day  [or  uiglitl  time,  a 
building  witliin  the  curtilat^e  of  the  dweilinjif-house  o\' 
C.  D.,  but  not  forming  a  part  tliereof^  wilh  intent  to 
steal  therein,  [or  if  to  commit  any  otiier  public  offence, 
describing  it  generally.] 

2  /?.  N.  :^(J  c(L,  757,  cer.  17.  svhd .  1. 
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IN  AN  INDICTMENT  FOR  FORGERY.   :      J 

No.  29. 

Forgery  J  in  the  first  degree. 

Forged  [or  counterfeited,  or  falsely  altered,  by  erasing 
a  material  part  thereof,  or  as  the  case  may  be,]  an  in- 
strument  purporting  to  be  [or  being]  the  last  will  and 
testament  of  C.  D.,  devising  certain  real  and  personal 
property,  with  intent  to  defraud. 

2  R,  S.j  3d  cd.,  758,  sec.  22,  subd.  1. 

No.  30. 
Or, 

Forged  a  certificate,  purporting  to  have  been  issued 
by  J.  C,  an  officer  duly  authorized  to  make  such  certi- 
ficate, of  the  acknowledgment  of  C.  D.,  of  the  execu- 
tion by  him,  of  a  conveyance  to  E.  F.,  of  certain  real 
property  in  the  town  of  ,  with  intent  to  defraud 

the  said  C.  D. 

2  R,  S.,  3d  ed.,  758,  s€c.[22,  subd.  2. 

No.  31. 
Forgery,  in  the  second  degree. 

Counterfeited  the  great  seal  of  this  state,  with  intent 
to  defraud. 

2  R.  S.y  3d  ed.,  758,  sec.  24. 
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No.  32. 
Or, 

Falsely  made  an  impression,  purporting  to  be  the 
impression  of  the  great  seal  of  this  state,  on  an  instru- 
ment in  writing,  being  [or  purporting  to  be]  a 
[stating  generally  the  purport  of  the  instrument,]  with 
the  intent  to  defraud. 

2  R.  S.J  3d  ed.,  768,  sec.  24t. 

No.  33. 

Or, 

Counterfeited  a  gold  [or  silver]  coin  of  the  republic 
of  Mexico,  called  a  dollar,  which  was  at  that  time  cur- 
rent, by  custom  or  usage,  with  this  state. 

2  R.  S.J  3d  ed.j  759,  sec.  28. 

No.  34. 

Forgery j  in  the  third  degree. 

Counterfeited  a  gold  [or  silver]  coin  of  the  republic 
of  France,  called  a  franc,  with  the  inteut  of  exporting 
the  same,  to  injure  or  defraud  the  ci  tizens  of  that  re- 
public. 

2  R.  S.J  3d  ed.j  759,  su.  29. 
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No.  35. 


Forgery^  in  the  fourth  degree. 

Had  in  his  possession,  a  counterfeit  of  a  gold  [or 
silver]  coin  of  the  republic  of  Mexico,  called  a  dollar, 
which  was  at  that  time  current  in  this  state,  knowing 
the  same  to  be  counterfeited,  with  intent  to  defraud,  or 
injure]  by  uttering  the  same  as  true,  [or  false] 

2  R.  5.,  3d  ed.,  761,  sec  38. 

IN  AN  INDICTMENT  FOR  PERJURY. 

No.  36. 

On  his  examination  as  a  witness,  duly  sworn  to  testi- 
fy the  truth,  on  the  trial  of  a  civil  action  in  the  court 
of  ,  between  C.  D.,  plaintiff,  and  E.  F.,  defendant, 
which  court  had  authority  to  administer  such  oath,  he 
testified  falsely,  that  [stating  the  facts  alleged  to  be  false,] 
the  matters  so  testified  being  material,  and  the  testimo- 
ny being  wilfully  and  corruptly  false. 

2  R.  S.^  3d  ed.,  767,  sec.  1,  subd.  1.     See  also,  sec.  308  of 
this  code  J  p,  155. 

IN  AN  INDICTMENT  FOR  BIGAMY. 

No.    37. 

Slaving  a  wife  then  living,  unlawfully  married  one 
O,  A. 

2  R.  S.,3d€d.,772,5€c.  8. 
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IN  AN  INDICTMENT  FOR  VIOLATING  THE  GRAVE. 

No.  38. 

Removed  the  dead  body  of  O.  P.,  [or,  a  human  be- 
ing, whose  name  is  unknown  to  the  grand  jury,]  from 
the  grave,  for  the  purpose  of  selling  the  same. 

2  R.  S.,  3d  e(i.,  774,  sec.  13. 

IN  AN  INDICTMENT  FOR  LIBEL. 

No.   39. 

Published  in  a  newspaper  called  the  ,  the 

following  libel,  concerning  C.  D. 

See  sec.  306,  p.  154,  155. 

IN  AN  INDICTMENT  FOR  AN  ASSAULT  AND  BATTERY. 

No   40. 
Assaulted  and  beat  C.  D. 


I    .-     '• 


« 


I 


1/ 


1 

I 


u 


/ 


7.     i/ 
/ 


